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T he title of a video game is
likely one of the most valu-
able assets that a game devel-

oper holds. Registering a game title
as a trademark secures exclusive
rights over that title and prevents
third parties from using it for games
or related goods or services of their
own. However, whether a game title
is descriptive of the computer game
is an issue that has come up repeat-
edly in Thailand with applications
to register video game titles as
trademarks. 

According to current practice, the
trademark registrar and the Board
of Trademarks at Thailand’s Depart-
ment of Intellectual Property (DIP)
do consider a game title to be de-
scriptive of a computer game, re-
gardless of whether the title is
related to the actual features or char-
acteristics of the game.

Video game title trademark
challenged
In a recent case, a mobile game de-
veloper decided to mount a chal-
lenge to one such rejection of a
video game title trademark applica-
tion. The developer, which has
brought many popular mobile
games to the global market, had
submitted a trademark application
for the title of their mobile game
‘Clash Royale’ in classes of com-
puter game software (Class 9) and
electronic games (Class 28). This
application was rejected by the reg-
istrar and the Board of Trademarks
for non-distinctiveness.

The registrar and the board decided
that the words ‘Clash Royale’ can be
interpreted to mean ‘battle of the
kings’. In connection with goods in
the applied-for classes, these words
describe the nature of the goods as

‘games related to battles of the
kings’ and therefore are not registra-
ble because they do not exhibit the
distinctiveness required by Thai-
land’s Trademark Act. 

The game developer enlisted
Tilleke & Gibbins to appeal the
board’s decision to the Intellectual
Property and International Trade
Court (IP&IT Court), arguing that
the mark ‘Clash Royale’ is inher-
ently distinctive and not directly de-
scriptive of the underlying
products. 

In considering the distinctiveness of
the game title, the IP&IT Court in
this case took a different view than
the registrar and the Board of
Trademarks. The court ruled that
the mark is distinctive for registra-
tion, and held that ‘Clash Royale’ is
simply a suggestive mark rather than
an actual descriptor of the game.
Consumers would not immediately
understand the association between
the mark ‘Clash Royale’ and the
computer game without using fur-
ther imagination. 

The IP&IT Court’s decision in this
case laid down solid reasoning re-
garding the differences between
suggestive and descriptive marks
when used as game titles – even pro-
viding examples of titles that actu-
ally describe the appearance and
features of a game (e.g. action game,
role-playing game or RPG, adven-
ture game, simulation game). 

The IP&IT Court’s decision is not
yet finalised, as the DIP may still
opt to file an appeal. However, this
decision is a promising develop-
ment, and depending on the final
outcome of this case may even sig-
nal a possible change in the criteria
for considering the registration of a
game title as a trademark in Thai-
land.

LOCAL INSIGHTS

AUTUMN 2021 ManagingIP.com 1


