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Unfair trading practice

heTrade Competition Commission

of Thailand (“the “TCC”),acting

under powers conferred uponit
viaSection17(3) ofthe Trade Competition
ActB.E.2560 (2017) (the “T'CA 2017”°),has
issued anewnotificationon December
6,2019, containing the Guidelinesforthe
Consideration of Unfair Trade Practicesin
Franchise Businesses (the “Guidelines”). The
Guidelines, which areaimed at preventing
franchisorsfromadopting overlyrestrictive
and unfair contractual conditions thatmay
cause damagetofranchisees, are effectiveas
of February4,2020.

The Guidelines compile a number of
requirements that mirror provisions already
set out in other laws
and regulations
Thailand,
as the
Contract
Act and
and
Code.
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move, as franchising continues to be a
popular business model in Thailand. In the
absence of a single, codified franchising
law in Thailand, these Guidelines assist
prospective franchisors and franchisees
during negotiations by injecting regulatory
clarity in various aspects of franchising
relationships. The longstanding draft
Franchising Business Act in Thailand, which
has been pending for many years and which
contains similar restrictions laid down

in the Guidelines, will also have further
implications on franchising regulations in
Thailand, if enacted.

Definition of Franchise

Prior to the issuance of the Guidelines,
there was no statutory or regulatory
definition of what constitutes a “franchise”
in Thailand. The Guidelines now define

a “franchise” as any business whereby a
franchisor and franchisee enters into a
written agreement, by which:

» The franchisee engages in such business
for a specific time period and territory;
 The franchisee conducts such business
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using the model, systems, procedures

and intellectual property rights that the
franchisor owns, or is otherwise entitled to
grant a license for;

 The franchisor administers control over
the franchisee’s business operations in
accordance with the franchisor’s business
plan and system; and

 Inreturn for such grant of rights, the
franchisee is required to pay consideration
to the franchisor.

The Guidelines further provide broad
definitions of a “franchisor” as any person
who grants the right to operate a franchise
business, and a “franchisee” as any person
to whom the right to operate a franchise
business is granted. Based on the above,
the Guidelines appear to be applicable to
all parties whose business arrangements
contain such features, even if they opt not
to use the terms “franchise”, “franchisor”,
or “franchisee” in their written agreements.
The TCC may provide further guidance on
this in the future as will very likely the draft
Franchising Business Act (once enacted).

New Pre-Contract Disclosure Requirements
A major change brought upon by the
introduction of the Guidelines to the current
franchising regime is the imposition of
pre-contract disclosure requirements.
Franchisors will now be required to disclose
the following information to prospective
franchisees before entering into agreements:

 Information on applicable payments and
expenses relating to the franchise, such
as franchise fees, royalties, marketing
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expenses, training costs, costs of mandatory
equipment and materials, as well as their
respective calculation methods, payment
details, and conditions for reimbursement;

* Information on the franchise business
model, including matters relating to
assistance, training, and advisory services

to be provided by the franchisor, as well as
information regarding the existing and future
branches and their respective locations
operated by other franchisees in the vicinity,
and information on sales and promotion;

+ Information on intellectual property rights,
such as trademarks, patents and copyright,
including their respective terms of protection,
and their licensing scope and restrictions; and
» Information on the renewal, amendment,
cancellation, and termination of the
franchise agreement.

However, the Guidelines are silent on the
deadline by which a franchisor must submit
such disclosure documents or prospectus to
a prospective franchisee. Currently, there is
also no prescribed form issued by the TCC.

Obligations of Franchisors and
Prohibited Franchising Practices

The Guidelines prohibit franchisors from
engaging in the following trade practices, which
are deemed capable of causing damage to the
franchisees under Section 57 of the TCA 2017:

* Setting restrictive conditions for the
franchisees without justifiable reasons, such
asrequiring the franchisees to purchase
products or services that are irrelevant to the
operation of the franchise business, exclusively
from the franchisors or from sources
designated by the franchisors, or requiring the
franchisees to purchase more products or raw
materials than actually required and refusing
to accept the return of excessive purchases;
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« Setting additional conditions for the
franchisees to comply with, after the
franchise agreements have been executed,

such as requiring the franchisees to

perform actions not stated in the franchise
agreements. Exceptions may apply if there is
ajustifiable reason, or if such conditions are
necessary in order to maintain the reputation,
quality, and standards of the franchise
business. In such cases, all additional
conditions must be made in writing.

« Imposing product tying or purchasing
restrictions on the franchisees without
justifiable reasons, such as restricting the
franchisees from purchasing products

from other sources that offer products with
comparable quality but at a lower price;

« Restricting the franchisees from offering
discounts on perishable goods or products close
to their expiration, without justifiable reasons;

« Stipulating discriminatory conditions
among franchisees, without justifiable
reasons; and

« Setting any inappropriate conditions for
purposes other than to maintain the reputation,
quality, and standards of the franchisors in
accordance with the franchise agreement.

Additionally, the Guidelines also require
franchisors to provide their franchisees with
the first right of refusal whenever seeking to
open and manage any new branches in the
vicinities where such existing franchisees
are currently operating in.

Impact on Foreign Franchisors and
Local Master Franchisees

It is important to note that Section 58 of the
TCA 2017 prohibits local business operators
from entering into agreements with foreign
business operators to carry out any conduct
that may be deemed as an unfair restriction
oftrade. Under Section 60 of the TCA 2017,
the TCC is empowered to issue an order
requesting such local business operators who
have violated or will violate Sections 57 or 58
ofthe TCA 2017 (which the Guidelines seek to
address), to suspend, stop, correct, or change

such violating conduct in accordance with

the conditions it prescribes. The recipient of a
TCC order will have the right to judicial appeal
within 60 days from the date of receipt of such
order. In addition to the above, pursuant to
Section 82 of the TCA 2017, an administrative
fine not exceeding 10% of the turnover in

the year of the offence shall be applicable,
provided that such fine will be capped THB 1
million (approx. USD 32,200) if the violation
was committed in the first year of such

party’s business operations. Further, a party
that suffers damage due to such violations is
also entitled to claim for damages within a
limitation period of one year.

Although the Guidelines are silent on the
retroactive applicability of its provisions,
under the general principle of Thai laws with
respect to retroactivity, these Guidelines
would not be applicable to existing franchise
agreements that are already in place as no
action can constitute an offence unless
expressly prohibited by law existing at the
time such action is conducted. However, the
Guidelines will be applicable when franchisors
and franchisees enter into renewal or
extension agreements of current contracts.

While the Guidelines do not apply directly
on foreign franchisors who do not have

a physical presence in Thailand as the
penalty provisions above do not have
extra-territorial application, local master
franchisees appointed by such foreign
franchisors will need to comply with all
such requirements prescribed under the
TCA 2017 and the Guidelines. Additionally,
local franchisees may likely rely on certain
terms in the Guidelines during negotiations
and renewals/extensions with their foreign
franchisors or during disputes. Therefore,
foreign franchisors should ensure that

the franchise agreement templates and
disclosure documents to be used by their
local master franchisees when appointing
unit (sub)franchisees in Thailand are in full
compliance with all local requirements.
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