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A series of perhaps unrelated drivers have resulted in a renewed emphasis on decom-
missioning obligations within the energy industry, from government mandates for
renewable energy to the end-of-life of many oil and gas concessions and product sharing
contracts around Asia and throughout the world. These circumstances have spurred
governments and oil and gas interest holders to begin the robust debate on decommis-
sioning obligations and related processes and security arrangements.

In this article, we compare the regulations governing oil and gas decommissioning in
Cambodia, Myanmar, Thailand, and Vietnam—a region in which this context has
become especially consequential for investors, operators, and governments and their
regulators.

Until 2019, Cambodia’s petroleum industry was governed by the Petroleum Regulation
dated September 28, 1991, which was abolished on July 12, 2019, and replaced with the Law
on Management of Oil and Petroleum Products (Petroleum Law). In Cambodia, after a law
is enacted, relevant government bodies usually issue delegated legislation that provides a
more concrete regulatory framework for matters referred to in the law, and the imple-
menting regulations for the Petroleum Law are expected to be released soon.

In the meantime, however, petroleum decommissioning is not rigorously regulated,
and it is worth noting that there has not yet been any commercial production of oil and
gas in Cambodia. Commercial production may therefore receive more attention in the
near term than decommissioning obligations and security.

Under the Petroleum Law, any person that wants to conduct upstream activities, such
as exploration, development, or production of petroleum, must enter into a petroleum
agreement with the regulator—the Ministry of Mines and Energy. The Petroleum Law
further lists minimum provisions that must be addressed in a petroleum agreement,
which is effectively a form of production sharing agreement, including provisions on
post-operation and environmental rehabilitation obligations. However, the Petroleum
Law does not yet set out any specific requirements or provide any standard terms for
these obligations.

Under the petroleum agreement, the operator has an obligation to develop an
environmental protection plan during the course of operations and during the decom-
missioning phase. If the petroleum operator fails to adopt such a plan, and this results in
any environmental damage, the petroleum operator is subject to a fine of between KHR
400 million and KHR 2 billion (approximately USD 100,000-500,000).

Continued on page 2
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Decommissioning Regulations (from page 1)

Future delegated legislation is expected to give more
details on mechanisms to ensure that petroleum operators
will satisfy their decommissioning commitments, and
prudent operators in the industry should monitor the situa-
tion as it emerges.

Decommissioning under the PSC Model of Cambodia

Clause 22.4 of the production sharing contract (PSC)
states that the Cambodian National Petroleum Authority
(CNPA) may take ownership of the contractor’s permanent
facilities used in connection with the petroleum operation.
The contractor is required to notify the CNPA when a facili-
ty is no longer needed for the purpose of petroleum opera-
tion so that it may choose whether to acquire the facility.
However, even if the CNPA assumes ownership, the
contractor may make further use of it without payment,
other than to cover normal operating and maintenance
costs. Clause 22.5 states that if the CNPA chooses not to
acquire the facilities, it may require the contractor to remove
them at the contractor’s expense and restore the contract
area, including the seabed. Finally, clause 22.6 states that all
other facilities, equipment, and assets used in the petroleum
operation may be freely removed and exported.

Myanmar

Myanmar has no laws or regulations specifically on oil
and gas decommissioning yet, but the following legislation
governs oil and gas exploration and production:

Oilfields Act 1918

Oilfield Rules 1936

Oilfields (Labour and Welfare) Act 1951

Petroleum Resources (Development, Regulation) Act 1957
Law Amending the Petroleum Resources (Development,
Regulation) Act 1969

Myanmar Petroleum Concession Rules 1962
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The rules issued under the Petroleum Resources (Devel-
opment, Regulation) Act also provide guidance on how to
restore oil fields, both onshore and offshore, after the end of
the oil field’s life span.

There is also the draft Law on Petroleum Exploration,
Appraisal and Production, currently under consideration by
the Myanmar parliament, which does provide legal provisions
for decommissioning. If enacted, this will repeal the Petro-
leum Resources (Development, Regulation) Act, and issues
of retroactive application will certainly arise as operators
and interest owners examine the impact of new regulations.

The draft law contains requirements for reporting and
approval before decommissioning, the reporting period,
restoration of decommissioned oil fields, and liabilities and
costs of decommissioning. Various regulations to be issued
after passage of the law will provide details on proper
compliance with decommissioning obligations.

Apart from the legislation mentioned above, the Envi-
ronmental Conservation Law requires an environmental
impact assessment (EIA) and environmental management
plan for various production, storage, and offshore transport
operations, as well as for decommissioning.

Besides government-owned oil fields, oil and gas fields
(mostly offshore) operated by foreign investment started

production from 1998, and it is possible these oil fields will
not start being decommissioned until 2028, when the
30-year PSCs expire. These originally contained little or no
language on decommissioning. This lack of contractual
provisions, combined with the fact that fields are reaching
the end of the production period, naturally creates signifi-
cant challenges. It may well be that the draft Law on Petro-
leum Exploration, Appraisal and Production and its regula-
tions will address the absence of prior regulation in this
regard. If so, industry challenge of retroactive applications of
new laws can be expected.

Thailand

Thailand’s oil and gas decommissioning obligations are
defined in two main legal documents: the petroleum
concession agreement relevant to that concession block and
the current form of the PSC, and sections 80/1 and 80/2 of
the Thailand Petroleum Act as amended in 2007 (along with
implementing ministerial regulations), which applies to
both the concessionaire and the PSC contractor.

The 2007 amendments to the Petroleum Act include
provisions requiring the concessionaire and PSC contractor
to submit a decommissioning plan for the government’s
approval, provide cost estimates, and offer a financial securi-
ty to guarantee decommissioning liabilities. Operators must
also propose the decommissioning of properties no longer
in use. In addition, operators must transfer assets with
remaining useful life to the government upon concession or
PSC expiration, as directed by the government.

Concession agreements generally state that the “Conces-
sionaire shall deliver up to the Government of Thailand free
of charge” all remaining assets, and that “the properties
which are not useable shall be removed by Concessionaire in
accordance with the Government’s instruction” They also
typically state that, during the last five years of the conces-
sion, the operator is not to remove assets without prior
approval.

There is substantial uncertainty around the decommis-
sioning liabilities and costs associated with assets trans-
ferred to the government under Ministerial Regulation 22,
issued in 2016. These regulations place burdens on conces-
sionaires or PSC contractors to transfer usable assets back to
the government but to retain decommissioning liabilities for
those transferred assets. This has raised much uncertainty,
principally surrounding two matters: (1) the responsibility
and liability of the concessionaire or PSC contractor to
complete the decommissioning of assets that have been
transferred to the government; and (2) the obligation of the
concessionaire or PSC contractor to provide security to
cover the transferred asset decommissioning costs under the
Petroleum Act and Ministerial Regulation 22, when such a
security was not stipulated in the concession agreement or
the PSC at the time of its execution. On the largest oil and
gas assets in Thailand, the companies and the government
are likely to either seek clarification of these ministerial
regulations or reinforce existing positions on them.

Decommissioning under the PSC Model and under the
Current Concession Agreement

Clause 10(16) of the PSC requires the contractor to
dispose of or transfer property and remit proceeds to the
Department of Mineral Fuels. Clause 19(2) goes on to stipu-
late that property procured by the state must be returned.

Continued on page 14

| www.tilleke.com



-
2
-
©
c
o
=
©
c
=
[
g
=
wv
=
o)
=
(]
]
Q
-~
Q
=
()]
-
o
o~

w
o
)
=
O
2
a4
—
(%]
<
a4
L
=
o
P
<
>
O
[
w
P
w

Petroleum Regulations (from page 2)

Under the current concession agreement, clause 15(3)
prohibits the concessionaire from getting rid of any proper-
ty during the last five years of the production period, except
with permission from the Ministry of Energy.

Clause 15(4) stipulates that, at the end of the production
period of the concession, the concessionaire must give to
the government all property, infrastructure, and facilities
that could be useful for petroleum operations or public
utilities in connection with the production area. Unusable
properties are to be removed by the concessionaire in
accordance with the plan approved by the director-general
of the Department of Mineral Fuels.

Vietnam

Vietnam uses a PSC model, along with Cambodia,
Myanmar, and Thailand, the latter of which recently
converted to PSCs from concessions. Oil and gas decom-
missioning obligations in Vietnam are primarily regulated
through the Petroleum Law of 1993, as amended in 2000
and 2008, and its implementing and guiding legal docu-
ments. The most detailed guidance on decommission-
ing—or “clean-up”—is in Decision 49 of the Prime Minis-
ter dated December 21, 2017.

Decision 49 assigns petroleum operators responsibility
for formulating (and complying with) a plan to clean up the
facilities, equipment, and structures servicing its operations
when the project ends or is abandoned, or when it can no
longer ensure safety for people and the environment. This
clean-up plan must be submitted for approval to the Minis-
try of Industry and Trade (MOIT) within nine months of
the start of commercial exploitation or within one year of
the project first being put into operation. A failure to submit
the clean-up plan will subject the operator to a fine of VND
160-200 million (approximately USD 6,900-8,600).

The clean-up plan must ensure public safety, environ-
mental protection, restoration of natural resources, and
traffic safety. Among its basic contents, the clean-up plan
should include a list and detailed descriptions of the facili-
ties, equipment, and structures that need to be cleaned up;
a schedule, solutions, and technical plans for conducting
the clean-up; a plan for waste management and control of
marine environmental pollution and a plan for preventing
or responding to any environmental incident; and the total
expenses of the clean-up.

To ensure the clean-up plan has sufficient funding, a
financial guarantee fund is to be set up within one year of
the first extraction of the oil or gas flow, and must be in place
prior to termination of field production or of the petroleum
contract.

Within nine months of the conclusion of the clean-up,
petroleum operators are to submit a clean-up completion
report to the MOIT.

Relevant Provisions to Decommissioning under the PSC of
Vietnam

The provisions related to decommissioning under the
PSC of Vietnam are under Section 10. In general, the title to
assets acquired, owned, and used by the contractor exclu-
sively for the petroleum operation in the contract area and
charges to the petroleum operation costs will transfer auto-
matically to the Vietnam Oil and Gas Corporation (Petro-
Vietnam) when the total cost of the assets has been fully
recovered by the contractor or at the termination of the
contract, whichever is earlier. Notwithstanding the above,

the assets will remain under the control and responsibility
of and for the exclusive use, free of charge, of the contractor
so long as required for its petroleum operations under the
contract. The contractor also retains control of, and can
freely import and export, leased assets.

If the contractor determines that any assets are no
longer needed for petroleum operations, it must offer them
to PetroVietnam. If PetroVietnam does not want the assets,
then the contractor may dispose of them on PetroViet-
nam’s behalf. Net proceeds from the sale or other disposi-
tion of the assets must go to PetroVietnam on behalf of the
government. If the contractor determines that any assets
not fully cost recovered are no longer needed for petroleum
operations, the contractor may dispose of them, subject to
PetroVietnam’s approval. All net proceeds from the dispos-
al of these assets will be credited to a joint account.

6

Decommissioning obligations
may be defined more clearly
as oil and gas fields approach

end of life.

Regarding abandonment, section 10.3 provides that
abandonment of artificial islands, installations, structures,
facilities or wells constructed or drilled by the contractor
during the term of the contract must be carried out in
conformity with generally accepted international petro-
leum industry practices, whether by way of plugging,
demolition, removal, destruction, conversion, placement
on temporary or permanent care and maintenance, and so
on. The abandonment obligations of the contractor include
preparation and submission to the management committee
of an abandonment work program and estimated budget,
no later than the date of commencement of commercial
production, which it wishes to carry out upon completion of
production. Also, the contractor must, upon written request
from PetroVietnam, establish an abandonment costs provi-
sion and a performance guarantee. The abandonment
program, budget, and costs provision must also be reviewed
in each contract year by the contractor. The management
committee will consider the proposal and amendment in
accordance with good international petroleum practice.

Summary

Decommissioning obligations may be defined more
clearly as oil and gas fields approach end of life. Thailand
seems to be the first country in mainland Southeast Asia to
have formulated a more detailed legislative response to the
challenges. Other countries will need to develop their
approach as fields approach end of life in order to allow for
predictable outcomes and for methodical investment and
project execution. It is important that decommissioning
plans, schedules, and budgets be deliberately prepared and
allow for meaningful time execution prior to end of field
life. Decommissioning certainty prior to the end of conces-
sion or contract period will allow for, among other things, a
more predictable and sustainable energy future. -~
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