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L
egal duties of directors are “must 

do’s”, and good corporate gover-

nance (CG) principles are “should 

do’s”. Thus, breach of legal du-

ties leads to liability (civil and/or criminal) 

while mere non-compliance with CG prin-

ciples does not.

Legal duties have been imprinted in 

Thailand company law and are compul-

sory for directors of all companies. For 

decades, they have not been materi-

ally amended or developed except for 

the major amendment to the Securities 

and Exchange Act in 2008 which largely 

amplified the duties and responsibilities 
of directors and executives of publicly 

traded companies.

Principles of Good Corporate Governance 

were formulated by the Stock Exchange 

of Thailand first in 2002, amended in 2006 
to be in line with OECD principles and sub-

sequently changed again in 2012. CG 

principles are suggested best practices 

exclusively designed for listed companies.

DIRECTORS’ LEGAL DUTIES

Company directors are chosen and ap-

pointed by the general meeting of the 

shareholders to manage the company on 

their behalf. Accordingly, the concept of 

trust and trustee implicitly come into play 

and directors are charged with fiduciary 
legal duties which could be classified into 
four types:

a) duty of Care

 Directors must act with the diligence 

and prudence of a person in a simi-
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lar circumstance. Decisions must be 

made on an informed basis.

b) duty of obedience

 Directors must ensure that the com-

pany complies with the laws, Objec-

tives, Articles of Association and reso-

lutions of its Board of Directors and 

shareholders. Every company has sim-

ilar standard compliance duties, such 

as corporate duties, tax filings, etc. 
Some companies carrying on special 

or regulated businesses would, in ad-

dition, be subject to specific laws and 
regulations. 

c) duty of Loyalty

 Directors must act in good faith for 

the best interest of the company and 

avoid conflict of interest.

d) duty of disclosure

 Directors must provide accurate, ad-

equate, truthful and up-to-date infor-

mation to shareholders and in a timely 

manner

Public companies, especially listed ones, 

are subject to a combination of company 

law, securities law and market regulations; 

hence fiduciary duties of their directors 
are far more intensive and stringent than 

private companies. Directors can see for 

themselves that most of these duties are 

prescribed under the laws in broad prin-

ciples rather than a checklist of actions. 

There are neither further descriptions nor 

many court case precedents for refer-

ence. Complying or acceptable practices 

have to be interpreted on a case-by-case 

basis.

Breach of fiduciary duties by directors 
gives no one but the shareholders and 

creditors the right to sue the directors 

and hold them civilly liable for damages 

suffered by the company or such credi-
tors. However, due to the major legal 

reform in 2008, such breach is now also 

criminally punishable and the sharehold-

ers or the Securities and Exchange Com-

mission could bring a charge against the 

wrongdoing directors of publicly traded 

companies.

GOOD CORPORATE GOVERNANCE

According to the Good Corporate Gov-

ernance Committee set up by the Stock 

Exchange of Thailand (SET), corporate 

governance is defined as, “A set of struc-

ture and process of relationships between 

a company’s management, its board and 

its shareholders to enhance its competi-

tiveness towards business prosperity and 

long-term shareholder value by taking into 

consideration the interests of other stake-

holders.” Therefore, directors are interme-

diaries with a key role in developing good 

CG in the company. In 2012 CG principles, 

there are five topics and more detailed de-

scriptions on recommended practices: 

1) rights of shareholders

 Directors should protect fundamental 

rights of shareholders and encourage 

them to actively participate in share-

holders’ meeting without restrictions. 

Suggestions include giving a chance 

to propose agendas, allowing suf-

ficient time for Q&A at the meeting, 
fully detailed minutes and disclosure 

of resolutions on the company’s web-

site, for example.

2) equitable treatment of share-

holders

 Directors should treat shareholders 

without discrimination. Minority share-

holders should be attended to and not 

be taken advantage of, which means 

that directors should prevent self-
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Principles of Good Corporate Governance were formulated 

first in 2002, amended in 2006 to be in line with OECD 

principles and subsequently changed again in 2012.
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From March 19-21, 2014, the Asia Pacific 
Council for American Chambers (APCAC) 

conference will be held in Manila at the New 

World Makati Hotel. Every year the APCAC 

conference is held in a different regional city, 

and AmCham Philippines is delighted to host it 

in Manila.  Please mark your calendars.

 

President Aquino has been invited as one of the 

key-note speakers, along with other officials 
from the Philippines and the United States. 

 

dealing transactions or insider trading. 

Best practices are, for example, to al-

low minority shareholders to nomi-

nate a director, make notices in Thai 

and English, make written measures to 

prevent abuse of internal information 

and disclose interest of directors.

3) role of stakeholders

 Directors should respect and cooper-

ate with stakeholders, e.g. customers, 

employees, trade partners, creditors, 

shareholders, society, government, 

competitors and auditors. It is recom-

mended to set clear policies on deal-

ing with each group of stakeholders, 

to have an open channel for submis-

sion of complaints or reports of illegal 

or unethical activities and protect the 

informant and file CSR reports.

4) disclosure and transparency

 Directors should ensure disclosure of 

financial and non-financial informa-

tion accurately, completely and timely 

with transparency. Recommended 

practices are to set clear disclosure 

policies, disclose and explain compli-

ance and non-compliance of com-

pany’s policies, disclose information 

on the company’s website and have 

investors relations unit.

5) responsibilities of the Board

 The Board should consist of indepen-

dent and accountable directors. Good 

practices are to have a total number 

of Board members between 5-12, a di-

versified Board composition, separate 
Chairman & CEO, nomination commit-

tees and compensation committee, 

active participation and dedication 

to Board meetings and a competent 

company secretary.

By comparison, directors may realize that 

the five CG principles were created based 
on the standard legal duties and go be-

yond as their goals to build confidence 
of investors and sustainable growth of 

the company. Companies with good a CG 

rating have proven to perform well in the 

stock market. Compliance with legal du-

ties is no doubt vital, but ability to meet CG 

principles is increasingly important and the 

directors should make that their mission. 

Kobkit Thienpreecha is a Partner in the 
corporate and commercial group at 
Tilleke & Gibbins. He can be contacted 
at: kobkit.t@tilleke.com.

Organized in 1968, APCAC represents over 

40,000 business executives and over 6,600 busi-

ness entities in 28 regional countries and cities.

 

Further details and registration fees will be sent 

out shortly.

 

 Sincerely,

 Ebb Hinchliffe

 Executive Director

 AmCham Philippines
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