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Introduction

The Labor Code promises that the government wilishsand facilitate any
activity that will create jobs and promote employrie However, the
complexities of Viethamese history prove that i haften been difficult to
regulate employment in Vietnam.

Vietham’s Labor Code was originally created basedh® foundations of the
Constitution reflecting the many policies of a calty planned economy. The
first Labor Code was created in 1994, several yaftes Doi Moi economic
reforms were introduced in the country. For examitie Social Insurance Law
at that time only applied to state-owned entergrissxd businesses that
employed 10 or more employees.

In the early 1990s, the working population thak felder the scope of the social
insurance law was only approximately 8 per defihe insurance therefore
excluded those working in private family businessesagricultural workers,
which represented a majority of the populationhat time.The main focus of
the employment law in the 1990s was on regulatiatescontrolled enterprisés.

Nearly two decades later, the Viethamese econorsychanged significantly.
Accession to the World Trade Organization (WTO)2006 resulted in trade
regulations loosening up and a sizable influx akfgn direct investment. By
2011, 3.4 per cent of the working population workedforeign enterprises and
8.1 per cent worked for private domestic entergriseaking the private sector
larger than the public sectbrs these sectors grow year by year, employment
law is becoming more relevant. The government retrste to strike a balance
between protecting the basic rights of workers anduring stable economic
growth through a flexible labor market.

1 Labor Code, art 4.

2 McCarthy, Vietnam’s Labor Market in Transitioninstitute of Social Studies, The
Hague, 1999.

3 McCarthy, Vietnam’s Labor Market in Transitioninstitute of Social Studies, The
Hague, 1999.

4 Labor Force Survey 2011, General Statisticso®ffi otal: Occupied population.
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The government passed a new Labor Code in 18 JOh2 that provided a
major overhaul of employment law.

Legal Relationship of Employer and Employee

Employment

Employment is broadly defined in the Labor Code‘asy labor activity that

creates a source of income and is not prohibitedaly.’ In Vietnam, it is

difficult to draw a distinction between formal erapiment relationships and
independent contracting relationships.

Contract of Employment

The Labor Code defines a labor contract as an agreebetween the employer
and employee on a paid job and on working conditioand has terms,
conditions, rights, and obligations of the partiesthe labor relationship.A
labor contract can be entered into directly betwéesm employee and the
employer or be signed by the employer and an eregloyho is legally
authorized to represent a group of employees. attericontract is enforceable
and effective as if it were entered into with eaafiploye€’

Parties
Capacity

An employee must be a person of at least 15 yefaegy® with the ability to
work, who works pursuant to a labor contract, wh@aid wages, and who is
subject to management by the empldy@m employer must be an enterprise,
body, organization, co-operative, business housglwlindividual who has full
legal capacity for civil act3.

Special Categories

In general. The law recognizes various types of employees pravides
detailed regulations for each category. This ineludjunior employees,
apprentices, senior employees, disabled employeesign employees, and
domestic servants.

Junior employees.A junior employee is an employee under the age®f1
Employment of any person under the age of 13 iipited in Vietnam, with

5 Labor Code, art 9 (1).
6 Labor Code, art. 15.
7 Labor Code, art 18.
8 Labor Code, art. 3(1).
9 Labor Code, art 3(2).
10 Labor Code, art 161.
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exceptions listed by the Ministry of Labor, War #fids, and Social Affairs
(MOLISA).*

An employer is only permitted to employ a junior nker in jobs that are
suitable for the health of the junior worker to emes the development and
growth of the worker's body, mind, and personalftyAn employer has the
responsibility of looking after the interests oktjunior worker in respect of
labor, wages, health, and training during the merad their work™ It is
prohibited to employ junior workers in heavy or darous work, work requiring
contact with toxic substances, or in workplacesciwhiave adverse effects on
their personality? The normal working hours may not exceed 8 hoersday
or 40 hours per week for a junior employee fromdfge of 15 to below 18; or 4
hours per day or 20 hours per week for a juniorleyge below 152

Apprentices. In order to work for an employer, apprentices amecfice
trainees must be at least 14 years of age and lgedd health, sufficient to
satisfy the requirements of the particular tradesept for a number of trades
stipulated by the MOLISA®

Senior EmployeesSenior employees are employees who are over thef&dfe
for male employees and over the age of 55 for fenmhployee$’ Senior
employees are entitled to negotiate with the emgaldy extend or to enter a new
labor contract and are still entitled to enjoy thenefits under the retirement
schemé?

Disabled EmployeesThe government recognizes the right of disabledqes
to employment and encourages business to emplapléis workers? The
government may regulate the policy on providing Hioterest loans from the
Job Creation Fund to employers employing disabitepleyees?

The Labor Code prohibits allowing a disabled perstwose ability to work has
been reduced by 51 per cent or more to work overtimat night. In addition,
an employer is prohibited from assigning disableatk&rs to heavy, toxic or
dangerous work, or work requiring contact with togubstances as stipulated by
the MOLISAZ*

11 Labor Code, art 164 (3).
12 Labor Code, art 162 (1).
13 Labor Code, art 162 (1).
14 Labor Code, art 163(1).
15 Labor Code, art 163.2 & 3.
16 Labor Code, art 61.1

17 Labor Code, art 166 and 187(1).
18 Labor Code, art 167.

19 Labor Code, art 176(1).
20 Labor Code, art 176(2).
21 Labor Code, art 178.
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Foreign Employees.The Labor Code does not provide any definition of a
foreign employee. However, under a decree guidiegltabor Code, a foreign
employee is defined as a person without Vietnanmeg®nality. A foreign
employee (with the exception of some professionaisiking in Vietham for
three months or more must obtain a work permit.efgor employees must
satisfy the following conditions:

» They must have full legal capacity for civil acts;

* They must possess specialized and technical skitid, have good health
appropriate for the work requirements;

e They must not have been convicted for a crime osuigect to investigation
for a criminal offense in accordance with the lafvmMietnam and foreign
laws.

e They must have a work permit issued by the comp&ftetnamese authority,
except in special casés.

Transfers of BusinesslIf organizational restructuring/technological chasgr
economic reasons adversely affect the jobs of nwmpgloyees, the employer
must formulate and implement a labor usage ldrat contains the following
basic details:

» List and number of employees who will continue ® &mployed, and of
employees to undergo retraining for further emplegin

 List and number of employees who will retire;

 List and number of employees who will be transféne work part-time, and
of employees whose labor contract will be termidate

« Measures and financial funding for ensuring implatagon of the plai?

If the employer is unable to resolve new jobs busthretrench employees, the
employer must pay an allowance for loss of workieajent to the aggregate
amount of one month’s wages for each year of enméoit, and no less than
two months’ wage$

In cases where an enterprise merges, consoliddigdes, or separates, the
succeeding employer must continue to employ theeatinumber of employees
and amend and supplement their labor contfdddn transfer of ownership or
right to use assets of an enterprise, the prevéonysloyer must prepare a labor
usage plan with the foregoing particulafs.

22 Labor Code, art 169.

23 Labor Code, art 44.

24 Labor Code, art 46.

25 Labor Code, art 48 and art 49.
26 Labor Code, art 45(1).

27 Labor Code, art 45(2).
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If the employer is unable to utilize all the avalmemployees, there must be a
plan for labor usage in accordance with the law. eknployee whose labor
contract is terminated under such circumstancesritled to the same
allowance for loss of work as outlined abd¥e.

Terms and Conditions of Employment

In General

A labor contract must be written and made in twpies, with each party to
retain one cop$’ Contracts for temporary jobs lasting less thaeehmonths
can be oraf’ The Labor Code of Vietnam requires that a labartre@t must
include the following particulars:

* Name and address of the employer or the emplojeyad representative;

» Full name, date of birth, sex, residential addrass, number of identity card
or other legal document of the employee;

 Job description and workplace;
» Term of the labor contract;

» Wage rate, method and time of payment of wageswalhices and other
additional payments;

» Regime for wage increases and promotion;

» Working hours and holidays;

» Personal protective equipment of the employee;
» Social insurance and health insurance;

« Training and skill improvemernit.

In practice, statutory material terms are usedstandard labor contracts for
simple work only. Employers and employees are feeagree on any other
terms in addition to the compulsory provisions,yided that these terms are not
contrary to law, to the collective labor contract@social moralg?

The Labor Code recognizes three types of laboraots, namely:

» An indefinite-term labor contract;
» A fixed-term labor contract with duration of 1236 months; and
« A labor contract for a specific or seasonal joliess than 12 montHs.

28 Labor Code, art 45(3).
29 Labor Code, art 16.
30 Labor Code, art 16.
31 Labor Code, art 23(1).
32 Labor Code, art 17(2).
33 Labor Code, art 22.
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There is no compulsory obligation to provide tpariods (otherwise known as
“probation periods”) when engaging new employeeast i is common in
practice to do so. A probation period may not edcé8 days for work that
requires high-level specialized or highly technictills or 30 days for
intermediate-level specialized or technical exgertir 6 days for other types of
work.2* There may only be probation on one occasion ferjoh and the wages
of an employee who is on probation must be at 188%t of the wage for the
relevant positio> The Labor Code of Vietham requires that a praivatiy
contract must include the following details:

» Name and address of the employer or the emploiega representative;

» Full name, date of birth, sex, residential addrass, number of identity card
or other legal document of the employee;

» Job description and workplace;
» Term of the labor contract;

* Wage rate, method and time of payment of wageswalhces and other
additional payments;

» Working hours and holidays;
« Personal protective equipment of the emploYee.

Remuneration

The Labor Code of Vietnam stipulates that wagestheeamount of money

which the employer pays to the employee in ordeurdertake the work as
agreed upon and paid in consideration of the rajgraduction and quality of

the work completed. Wages include wage rates ferwiork or position plus

wage allowances and other additional items. Em@syray not earn an amount
below the minimum salary level stipulated by thegrament’

The minimum rate is fixed on a monthly, daily andfourly basis that varies

with regions and industri€&.Depending on the minimum living conditions of
employees and family households, socio-economiditions and wage rates on
the labor market, the Viethamese government witicamce minimum regional

wage rates on the basis of recommendations fror#tienal Wage Councif’

Accordingly, for 2012, different minimum wages weset in different cities and
provinces, ranging from VND 1,400,000 to VND 2,00@) per monti°

34 Labor Code, art 27.

35 Labor Code, art 28.

36 Labor Code, art 26(1) and art 23.
37 Labor Code, art 90.

38 Labor Code, art 91(1).

39 Labor Code, art 91(2).

40 Decree Number 70/2011/ND-CP.
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Overtime work must be remunerated at 150 per cénh® wage rate for
overtime work during business working days, 200 gestt of the wage rate for
overtime work performed during weekly days off (ewyeekends), and 300 per
cent of the wage rate for overtime work performedlirdy holidays and paid
leave day$’ Employees working at night will be paid an additib minimum
30 percent of the wage rafe.

Working Hours and Holidays

The maximum working hours are 8 hours per day ohd&s per week under
normal working condition§® Daily working hours must not exceed 6 hours in
one day for employees subject to extremely heaaggdrous, or toxic working
conditions?*

Overtime work is strictly regulated by the Labordeo The employer ensures
the number of overtime hours of the employee da#serceed 50 per cent of
the normal working hours in one day, and if the xygxr stipulates work on a
weekly basis, it is prohibited to work more thanh®irs per day or 30 hours per
month and the total overtime hours may not exceditburs per year, except
in special circumstances where the maximum overtimgrs may not exceed
300 hours?

Employees are also entitled to fully paid days off public holidays, paid
annual leave, personal leave, sick leave, and migtdeave. Sick leave and
maternity leave are covered by the social insurdémed and are not paid by the
employer.

There are 10 statutory public holiddydf the public holidays fall on a weekly
day off, the employee is entitled to take the fwitog day off.*” The amount of
annual leave varies by industry, with 12 days off $tandard industry; 14 days
off for heavy, dangerous, and toxic work; and 1@sdfor extremely heavy and
dangerous and toxic wofR.

A female employee (who works in normal working cibiodis) is normally
entitled to take 6 months’ maternity leaVeWhen an employee gives birth to
more than one child at one time, she is entitlethke an additional 1 month’s
leave for every additional child calculated frore $econd child onward$.

41 Labor Code, art 97(1).
42 Labor Code, art 97(2).
43 Labor Code, art 104(1).
44 Labor Code, art 104 (3).
45 Labor Code, art 106(2).
46 Labor Code, art 115.

47 Labor Code, art 115 (3).
48 Labor Code, art 111(1).
49 Labor Code, art 157(1).
50 Labor Code, art 157(1).
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Healthcare coverage

There is no uniform mandatory healthcare coverdggtead, there are some
provisions that impose certain financial obligatiam the employer in relation
to the health of the employees.

The law requires that employers and employees puaursicipate in compulsory
social insurance and compulsory health insurdhétealth examinations must
be arranged by the employers at least once evergrihs for female employees
who shall be given a specialized gynecological dwration, for workers
performing extremely heavy or toxic work, for ditsb employees, for junior
employees and senior employ&&$uring the period when an employee on
leave receives social insurance, the employerti®lliged to pay wages to such
employee”®

Vocational Training

The law requires employers to have annual plansafat devote budget to
training and improving job and professional skilsemployees? In addition,
employers are also obliged to provide a reportndigg the results of training to
the provincial administrative authority for labbr.

The employer and employee must sign a professiaaling contract if the

employee is provided with training, job and profesal skills improvement or

re-training in Vietnam or overseas with funding yided by the employef. A

trade training contract must include the followitegtails:

e The profession in which training is provided;

» Training location and training period;

 Training fees;

» Period for which the employee undertakes to wonktfee employer after
training;

» Responsibility to refund training fees;

« Responsibilities of the employgt.

Directors

In addition to the labor law, some high-ranking émgpes, such as general
directors and members of the board, also are gederny the Vietnam

51 Labor Code, art 186(1).
52 Labor Code, art 152(2).
53 Labor Code, art 186 (2).
54 Labor Code, art 60(1).
55 Labor Code, art 60(2).
56 Labor Code, art 62(1).
57 Labor Code, art 62 (2).
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Investment Law and the Enterprise Law, as welhascbmpany charter (articles
of association). The term for the above positiormy mot exceed five years, but
it is renewablé® The company has the right to pay remunerationngatnd
bonus to members of the board, director, or gerrattor and other managers
in accordance with its business results and effijié®

In addition to the job description (which may bguglated in a labor contract),
the functions, duties, obligations, rights, anchatities of these employees may
be provided by the relevant law and the companytehaand/or decisions
assigned by general shareholding meetings, membeusicil, and board¥.

Discrimination

In General

Discrimination on the basis of gender, race, cdocial class, beliefs, religion,
HIV infection, or disability is strictly prohibitednder the Labor Cod.

Gender

The Labor Code provides the State with the obligatp grant equal rights to
women as those granted to nférin addition, it should encourage creating
favorable conditions for women in regard to empleymn condition$?
Employers are strictly prohibited from discriminatdehavior toward female
employees or conduct that degrades female employbgsity and honor.
Employers must implement the principle of gendeuadity in regard to
recruitment, utilization, training, working houngst breaks and holidays, and
wage rate$§?

Age

There is no specific provision of discrimination afe, apart from the general
provision in the Labor Code that entitles employ¢éeswvork without being
discriminated against on the basis of their gendace, color, social class,
beliefs, religion, HIV infection, or disabilit{’ The Labor Code does restrict the
age of an employee to be at least of 15 years @f%abhe retirement age is 60
years of age for men and 55 years of age for wothen.

58 Law on Enterprise, arts 109 and 116.
59 Law on Enterprise, art 58.

60 Law on Enterprise, art 58.

61 Labor Code, art 8(1).

62 Labor Code, art 153(1).

63 Labor Code, arts 153.

64 Labor Code, art 154(1).

65 Labor Code, art 8(1).

66 Labor Code, art 3(1).

67 Labor Code, art 187(1).
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Disability

The law does provide specific discrimination pratndims in regard to disabled
employees, as well as certain provisions suggesdéemntial treatment for them.
The government, in general, recognizes the rightdifabled persons to
employment and encourages business to employ disamrkers? In addition,
the government may regulate the policy on providovg-interest loans from the
Job Creation Fund to employers employing disabiedleyees”®

The Labor Code prohibits allowing a disabled perstwose ability to work has
been reduced by 51% or more to work overtime oniglht. In addition, an
employer is prohibited from assigning disabled vewskto heavy, toxic or
dangerous work, or work requiring contact with togubstances as stipulated by
the MOLISA'®

Race

There is no specific provision of discrimination raice, apart from the general
provision in the Labor Code that entitles employ¢éeswvork without being
discriminated against on the basis of their gendace, color, social class,
beliefs, religion, HIV infection, or disabilit{:

Religion

The Labor Code holds that employees are entitledveok without being
discriminated against on the basis of their gendace, color, social class,
beliefs, religion, HIV infection, or disabilit{’. Other than this general provision,
however, there is no specific provision providirddiional details on religious
discrimination.

Collective Bargaining and Worker Participation in Management

Employer and Employee Rights and Duties under Collgtive Bargaining

In Vietnam, the State encourages the parties to aig agreement through a
collective bargaining process, where such an ageaenwould provide
employees with more favorable conditions than thsiggulated in labor lav?
Under the Labor Code, collective bargaining meaabate and negotiation
between the labor collective representative ancethployer with the following
objectives:

68 Labor Code, art 176(1).
69 Labor Code, art 176(2)
70 Labor Code, art 178.
71 Labor Code, art 8(1).
72 Labor Code, art 8(1).
73 Labor Code, art 73.
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» Formulating a harmonious, stable and progressherleelationship;

» Establishing new working conditions to provide asibafor signing a
collective labor agreement;

» Resolving problems and difficulties in the exercisd rights and
implementation of obligations of each party to kieor relationshig?

The collective agreement should include these fotig details:

» Wages, bonuses, allowances, and pay raises;
» Working hours and rest breaks, overtime and resiks between shifts;
» Job security for employees;

» Ensuring occupational safety and hygiene; impleatém of internal labor
rules;

« Other matters in which the parties are intereéted.

The representative of the labor group must be tijarozation representing the
labor collective at the grassroots level of theegmise, and the other party must
be the employer or legal representative of the ewmsl® When collective
bargaining comes into effect, all employers and legges must be responsible
for full implementation of the terms and conditiomsider the collective
agreement’

If the rights that are stipulated in the signedolabontract of an employee are
less favorable than those provided for in the ctile agreement, the respective
terms of the collective agreement take precedehie.employer must amend
the internal regulations to comply with the colieetagreements within 15 days
after the effective date of the collective agreemi®&ifhe parties have the right
to request full compliance with the agreement.ny &reach of the agreement
occurs, each party has the right to request auggolof the collective labor
dispute in accordance with the procedure stipuldtgdaw.® The employer
bears all expenses of negotiation, signing, regisin, change, and
announcement of the collective bargaining agreefflent

Employer Obligations to Implement Worker Participation Schemes

The employer has the responsibility to facilitatepoyees to establish or join
trade unions and to participate in employee aaisit The employers must

74 Labor Code, art 66.

75 Labor Code, art 70.

76 Labor Code, art 69(1).
77 Labor Code, art 84 (1).
78 Labor Code, art 84(2).
79 Labor Code, art 84(3).
80 Labor Code, art 82.

81 Labor Code, art 192 (1).
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guarantee operational conditions for trade unféris.addition, the Labor Code
strictly prohibits employers from hindering or cauggdifficulty for employees
to establish or join a trade union.

Health and Safety Protection in the Workplace

Under Vietnamese labor law, employers are requioedarry out appropriate
measures to ensure occupational safety and hygiéfe employers must rely
on standards, national technical regulations, awdlltechnical regulations in
order to formulate their own internal rules and king procedures to ensure
occupational safety and hygiene as appropriateefmh type of machinery,
equipment and workplacé.

Furthermore, employers also have the obligationinspect and evaluate
dangerous and harmful factors in workplaces, tiogarally check and maintain
machinery, equipment, workshops and warehofrsdsmployees are also
required to comply with these regulations and imaétabor rules of employers
and to promptly report to the employer the discg\arwork-related accidents,
occupational diseases, dangerous toxicity or breakd®

Workers’ Compensation

Under Vietnamese labor law, work-related accidents defined as accidents
which injure any body parts or functions of the pad an employee, or cause
an employee’s death during the process of working elosely related work

performance or labor tadk.An employee who is injured in a work-related
accident must be immediately treated and fullyratésl to.

During the period in which an employee is abseonimfrwork for medical
treatment in respect of a work-related accidentoocupational disease, the
employer must pay full salary and expenses fotrémtment®

Dispute Resolution

In General

There are strict regulations on dispute resolutidnlabor agreements. The
regulations differ depending on whether the dispaitadividual or collective.

82 Labor Code, art 192 (3).
83 Labor Code, art 138.

84 Labor Code, art 136(2).
85 Labor Code, art 138 (1).
86 Labor Code, art 138(2).
87 Labor Code, art 142 (1).
88 Labor Code, art 144.
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Procedures for Individual Employees

Individual labor disputes with an employee are haahdby labor conciliators or
the People’s Couff. Within five working days from the date of receigtthe
request for conciliation, the labor conciliator mterminate the conciliatioff.
The labor conciliator must put forward a settlemprdposal for consideration
by the two partie&

If the two parties agree to the settlement propada labor conciliator must
prepare the minutes of settlement. Both partiesoatiged to comply with the
agreements recorded in the minutes of settlemfkttite ltwo parties do not agree
to the settlement proposal or if one of the dismytparties is not present for a
second time without proper reason after being alglimmonsed, the labor
conciliator must prepare the minutes of unsuccéssfuciliation® In the event
of an unsuccessful conciliation, or if one of thartigs fails to implement the
minutes of settlement, or if the labor conciliat@s not resolved the matter on
expiry of the time limit for resolution, each dismg party has the right to bring
the dispute to court in Vietnaf An individual labor dispute must pass through
conciliation procedures prior to petition to a dpexcept for the following labor
disputes:

» A dispute relating to the disciplinary measure hussal for breach of the
law on labor, or a dispute arising from unilatetaimination of a labor
contract;

» A dispute relating to payment of compensation fossl and damage of
payment of allowances upon termination of a lalmmtiact;

» A dispute between a domestic servant and an employe
» A dispute relating to social insurance or healgunance; and

» A dispute relating to payment of compensation fissland damage pursuant
to a contract between an employee and a labor expoterprise or
professional labor export enterpriSe.

Procedures for Groups of Employees

In General

Collective labor disputes may involve either rightsbenefits® The procedure
for settling collective labor disputes is the samsehe procedure for settling the
labor disputes with an individual employ&e.

89 Labor Code, art 200.

90 Labor Code, art 201(2).
91 Labor Code, art 201(3).
92 Labor Code, art 201(3).
93 Labor Code, art 201(4).
94 Labor Code, art 201(1).
95 Labor Code, art 203.

96 Labor Code, art 204 (1).
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Collective Labor Dispute Concerning Rights

The employees and the employer may select the ledmariliators, Chairman of
a district People’s Committee or the People’s Ctusettle the collective labor
disputes concerning rights.

In the event of an unsuccessful conciliation oeither of the parties fails to
implement the minutes of settlement, each party thasright to petition the
Chairman of a district's People’s Committee to hescthe collective labor
dispute® The Chairman is responsible for resolving theemive labor disputes
within five working days from the date of receittoe request for resolutiof.

The authorized representatives of the parties rbestpresent at a session
resolving a collective labor dispute about righitsiecessary, the Chairman may
invite representatives of other bodies and orgdioiaa concerned to attend the
session for some cases. In resolving the disphte,Ghairman may rely on
various regulations, such as the law on laborgctilective labor agreement, and
internal labor rules in order to consider and dett conduct in breacH? If the
Chairman resolves the matter but the two partiesane in dispute or if the
Chairman fails to resolve the matter on time, ga&tty has the right to petition
to the courts to resolve the mattér.

Collective Labor Disputes Concerning Benefits

The employees and the employer may select the ledmwiliators or the Labor
Arbitration Council to settle the collective labdisputes concerning benefif§.

In the event of an unsuccessful conciliation oeither of the parties fails to
implement the minutes of settlement, each party thasright to petition the
Labor Arbitration Council to resolve the dispdtd.The Labor Arbitration

Council is responsible for resolving collective dabdisputes within seven
working days of the date of receipt of the reqéestesolution->*

The authorized representatives of the two dispypiaigies must be present at a
session resolving a collective labor dispute abmartefits. In necessary cases,
the Labor Arbitration Council may invite represdivias of other bodies and

organizations concerned to attend the sessiorhéAtlispute resolution meeting,
the Labor Arbitration Council of the company musit forward a settlement

proposal for consideration by the two parties.

97 Labor Code, art 203(1).
98 Labor Code, art 204(2).
99 Labor Code, art 205(1).
100 Labor Code, art 205(2).
101 Labor Code, art 205(3).
102 Labor Code, art 203(2).
103 Labor Code, art 204(2).
104 Labor Code, art 206(1).

(Release 1 — 2012)



VIETNAM VIE-15

If the two parties agree to the settlement propdbalLabor Arbitration Council
must prepare the minutes of settlement. Both mdie obliged to comply with
the agreements recorded in the minutes of settlertfehe parties disagree with
the settlement proposal or if one of the dispufagties is not present for a
second time without proper reason after being halgdimmonsed, the Labor
Arbitration Council must prepare the minutes of uotessful conciliation®
When one of the parties fails to implement the r@swf settlement after five
days from the date of the minutes of settlementvithhin three days after the
establishment of the minutes of unsuccessful ciaticih, both parties have the
right to conduct procedures in order to initiatstrike 1%

According to the Ministry of Labor, War Invalids@Social Affairs, the number
of Conciliation Councils set up in business is gudw, accounting for around
30 per cent of all businesses. According to a suose the implementation of
labor laws in 2009, out of 1,500 enterprises surdey82.67 per cent of
enterprises had a trade union but only approxima&@e@lper cent had established
a Labor Arbitration Council. This may be attributénl the fact that Labor
Arbitration Councils are not consistently used &salve collective disputes
because they lack credibility among workers, paldidy in terms of the staff's
legal capacity to handle the process.

In fact, the functions of Labor Arbitration Coursibre not widely recognized
and very few cases are given to the councils tmlves since resolving
collective labor disputes is not compulsory by lakecording to incomplete
statistics in April 2011, there were only two casesolved in Ho Chi Minh City,
one case in Binh Duong, and four in Dong Nai.

Termination

Under Vietnamese law, unilateral termination by &pers is strictly regulated.

On the other hand, the parties are entirely freagi®e on termination on any
grounds they desire for mutually agreed terminat{éiwhen the parties agree
to terminate employment, they are not requiredte gdvance notice.

Aspects of Termination of Employment
A contract is deemed terminated:

» Upon the expiry of the contract term, except inecdse labor contract of an
employee who is a part-time trade union officestil within term of such
office, such contract will be extended until expifythe period of such office;

« If the task required under the contract is compliete
» When both parties agree to terminate the contract;

105 Labor Code, art 206(2).
106 Labor Code, art 206 (3).
107 Labor Code, art 36 (3).
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» When the employee has satisfied the conditionseabg of employment for
social insurance contribution and reaches the agertsion entitlement;

» When the employee is sentenced to a jail term dhé¢odeath penalty, or is
prohibited from performing the job prescribed ire ttabor contract by a
legally enforceable decision of a court;

» When the employee dies; or is declared by a coun@ve lost legal capacity
for civil acts, to be missing or to be dead,;

* When the employer being an individual dies, oréasldred by a court to have
lost legal capacity for civil acts, to be missingto be dead; or the employer
not being an individual terminates its operation;

» When the employee is disciplined in the form ofdissal;

* When the employee exercise his right to unilatgrédirminate the labor
contract in accordance with the Labor Code;

* When the employer exercise his right to unilatgraérminate the labor
contract in accordance with the Labor Code; orahmployer retrenches the
employee as a result of restructuring, change diirtelogy, for economic
reasons, or due to merger, consolidation or separaf the enterprise or co-
operative:®

Under Vietnamese labor law, dismissal is the higlasor disciplinary measure,
and it may be applied to employees when they (immd@ an act of theft,
embezzlement, gambling, deliberate violence caugmgry, using drugs at
workplace, disclosure of business or technologyetscor infringement of
intellectual property rights of the employer, oe guilty of conduct causing or
threatening to cause serious loss or damage tprihygerty or interests of the
employer; or (ii) the employee is disciplined by ttorm of deferral of a wage
increase and then commits a second offense dunmgéeriod when the initial
disciplinary measure had not been absolved, oethgloyee was disciplined in
the form of demotion and thereafter committed aosdcoffense; or (iii) an
employee of his or her own accord takes an aggeegfad days off in one month
or an aggregate 20 days off in one year withoupg@roeason&”®

A disciplinary hearing meeting must be held and @éhgloyee has the right to
defend himself or herself or to employ a lawyeanother person to do $U.

When an enterprise or a co-operative has its dperaerminated, or is
dissolved or declared bankrupt, there shall beripyigpayment of wages,
allowance, social insurance and health insuraneemployment insurance, and
other interests of the employe®s.

108 Labor Code, art 36.
109 Labor Code, art 126(1).
110 Labor Code, art 123(1).
111 Labor Code, art 47(4).
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Restrictions on Termination

The law provides restrictions on unilateral terniim@ which in practice makes
it very difficult for the employer to dismiss an ployee. An employer may
unilaterally terminate the contract only under filéowing conditions:

» The employee repeatedly fails to perform the warkaccordance with the
terms of the labor contract;

» The employer is ill or injured and remains unakdework after having
received treatment for a period of 12 consecutiventims in case of an
indefinite term labor contract; or 6 consecutiventns in case of definite
term labor contract; or more than half of duratafrthe contract in case of a
seasonal or specific job labor contract with a toreof less than 12 months;

» As a result of natural disaster, fire or for anpestreason oforce majeure
despite all necessary measures to remedy the pnoinigplemented by the
employer;

« The employee fails to attend the workplace for @oplof 15 days™?

Required Notice Periods

Employers must provide an advance notice to thempleyees within a
minimum statutory time limit'®> Employees who resign are required to give
advance notice to their employers before a mininstatutory time limit. In
both cases, the relevant time limits are 30 dayadivaence for fixed term labor
contracts, 45 days for indefinite labor contraged 3 days for seasonal or
specific job labor contract with a duration of lélsan 12 month§-*

Procedures for Termination

There must be proper legal grounds for an empldgeterminate a labor
contract with an employee. Employers are requiredollow a number of
statutory steps, such as sending an advance wriitdite regarding the
employment termination to employees within the minm statutory time limit.

If employers fail to prove the legal grounds forntéhation or fail to follow
proper statutory procedures, a termination may ddaded to be wrongful. If
this is the case, employers may be required tcteia the employees, pay their
salaries for the period that they were not alloweedvork, and pay two months
of the employees’ salaries as a penalty for wrongfunination.

Severance or Redundancy Payments

Vietnamese labor law requires employers to payrsene to employees who
have been regularly working for the employer for h@nths or moré'® The

112 Labor Code, art 38 (1).
113 Labor Code, arts 37(2) and 38(2).
114 Labor Code, art 38(3).
115 Labor Code, art 48(1).
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severance allowance shall be one half of one mentfiige for each year of
employment:'®

If contributions to the unemployment insurance fuvete made for the benefit
of the employee, employers are not required togesgrance for the duration of
time that the employees paid their unemploymentirarsce premium. Any
income earned by an employee in the formadfalary, wage, allowance, and
bonus is subject to personal income tax (PIT). & paymentsat the
minimum statutory level, are not subject to PIT gndas any extra payments are
subject to PIT.

Employers are required to withhold and pay PIT #&xation authorities.

Employers are not required to contribute to angvedinces after termination,
unless otherwise agreed by the parties in the labotract and so long as all
required severance payments are paid in full.

Time Limit for Claims Following Termination

The limitation period for requesting a labor coiatdr to resolve an individual
labor dispute is 6 months and one year for requgsti court to resolve an
individual labor dispute from the date of the cotidthat any party claims
breached its rights or benefits.

Employer Duties, Liabilities and Worker Benefits urder National
Unemployment Insurance Programs

In Vietham, unemployment insurance is governed bg taw on Social
Insurance and relevant regulations on unemploymergurance. The
unemployment insurance regime provides unemployneemipensation and
introduces new jobs to employees after they hawt #ojob or their labor
contract has been terminated and they have not &lglento find a joB® The
employees working for enterprises employing temore persons and under the
labor contract with indefinite term or term of 136 months must participate in
unemployment insurancé’

The employers and employees must contribute 1 gt af their salary, which
will be matched by the Staté?® The employees must receive the monthly
unemployment compensation, equivalent to 60 pet aktheir average salary
during the last 6 months. The period in which unkyiment compensation is
received depends on the period during which the l@yep has paid the
unemployment insurancé*

116 Labor Code, art 18(1).

117 Labor Code, art 202.

118 Law on Social Insurance, art 3(4).

119 Law on Social Insurance, art 2(3) and (4).
120 Law on Social Insurance, art 102.

121 Law on Social Insurance, art 82.
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Mandatory Job-Retraining Programs and/or PlacementPrograms

In cases of reorganization or changes in technglegyloyers are required to
retrain employees. When there is a merger, coratodia, division, or
separation, succeeding employers must be respensibt continuous
performance of the labor contrdét.On transfer of ownership or right to use
assets of an enterprise, the previous employer pregtare a labor usage plan
with the foregoing detail&

In cases of reorganization or changes in technologywhen all available
employees are unable to be employed, there mustpten for labor usagé? If

a labor contract is terminated under these circantsts, an employee who is let
go but who has worked for the former employer mionths or longer must be
entitled to receive a job-loss allowance equal ne enonth’s salary for each
working year but no less than two months’ safary.

Retirement

There is no scheme for pension plans under Vietsant@bor law. However,
both employers and employees are required to Ganérito the compulsory
social insurance fund that shall pay pensions tpleyees when they retiré®

Employer and Employee Contributions

Employers and employees are required to make smsaftance, medical, and
unemployment contributions to the social insurafged. The fund shall pay
allowances to employees for sick leave, matertywé, work-related accidents,
occupational disease, and pensitis.

Conclusion

In general, Vietnamese labor law is very protectifemployees. Employers are
required to have legal grounds for termination abdr contracts or have
evidence of violations by employees for labor gifnary measures.

In practice, in order to avoid further claims ratjag unfair termination,

employers normally pay out their employees by dffgra severance payment
level that is higher than the minimum level reqditey law and the employer
should consider employing workers on a short-teomtract basis. This situation

122 Labor Code, art 45.1.
123 Labor Code, art 45(2).
124 Labor Code, art 44 (1).
125 Labor Code, art 49 (1).
126 Labor Code, art 187.
127 Labor Code, art 186.
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does not provide security or enhance the positiotih@ employees in the long
run.

The new Labor Code also promises to ensure benafits rights of the
employers. However, it seems to impose more bumdeasobligations, such as
the obligation to hire disabled persons and thg thuprovide training. It will be
beneficial to see which direction the debates gthiwithe Party, and whether
labor market flexibility could be enhanced by thewn law without
compromising the basic rights of the workers.

(Release 1 — 2012)



