The International Comparative Legal Guide to:

Business Crime 2013

3rd Edition

A practical cross-border insight into business crime

Published by Global Legal Group, in association with CDR, with contributions from:

Anagnostopoulos Criminal Law & Litigation
Baker & Partners

BCL Burton Copeland

Bloomfield — Advocates and Solicitors

Carlos Pinto de Abreu e Associados
— Sociedade de Advogados, RL

ELIG, Attorneys-at-Law

Greenberg Traurig, LLP

Homburger

Ivanyan and Partners law firm

Jiménez Cruz Pefia

Kachwaha & Partners

Kobre & Kim LLP

Lampert & Schachle Attorneys at Law Ltd.
Maples and Calder

Moraes Pitombo Advogados
Nishimura & Asahi

Park & Jensen LLP

PEREZ-LLORCA

Piper Alderman

Portos, Ortiz Larregui y Asociados, S.C.
Richards Kibbe & Orbe LLP
Schoenherr

Sica, Tangerino, Quito Advogados
Skadden, Arps, Slate, Meagher & Flom LLP
Studio Legale Pisano

Tilleke & Gibbins

Turk & Prum avocats a la Cour
WESSING & PARTNER s rteat

e

Global Legal Group



The International Comparative Legal Guide to: Business Crime 2013

General Chapters:
L G 1 Controlling the Fallout: Minimising Follow-on Investigations in Multijurisdictional

Settlements — Gary DiBianco & Matthew Cowie, Skadden, Arps, Slate, Meagher & Flom LLP 1
Global Legal Group | [ Dodd-Frank Whistleblowers and the Evolving Landscape of FCPA Enforcement — James

Walker, Richards Kibbe & Orbe LLP 5
Contributing Editors 3 US Government Investigations: What Every Non-US Company Should Know — Robert W.
Gary DiBianco & Gary Henoch & Michael S. Kim, Kobre & Kim LLP 14
Rubin, Skadden, Arps, Slate, . Ey—r .
Muealgher ; Fle;lm Lrﬁ, o The Overseas Reach of U.S. Antitrust Laws: Navigating a Maze of Uncertainty —

Alan Mansfield & William C. Silverman, Greenberg Traurig, LLP 20
Account Managers
Brigitte Descacq, Joe 5 The Rights of Employees in Post-Stein Internal Investigations — Douglas R. Jensen & Amy
Houguez-Simmons, Dror Dieterich, Park & Jensen LLP 26

Levy, Maria Lopez, Florjan v 7 v : : : o
vy vana bopez, ol The New Anti-Money Laundering Law and its International Aspects — Antonio Sergio Altieri
Osmani, Oliver Smith, Rory

Smith, Toni Wyatt de Moraes Pitombo & Denise Provasi Vaz, Moraes Pitombo Advogados 32

Sub Editors
Beatriz Arroyo
Fiona Canning

Country Question and Answer Chapters:

Editor 7 Australia Piper Alderman: Gordon Grieve & Simon Morris 36
Suzie Kidd 8 Austria Schoenherr Attorneys at Law: Heidemarie Paulitsch 44
iiﬁ;?gi;? 9 Brazil Sica, Tangerino, Quito Advogados: Davi de Paiva Costa Tangerino
. . & Carina Quito 52
Group Consulting Editor
Alan Falach 10 Cayman Islands Maples and Calder: Martin Livingston & Adam Huckle 59
Group Publisher 11 Czech Republic  Schoenherr: Martin Nedelka & Martin Gracz 67
RIChe}rd Firth 12 Dominican Jiménez Cruz Pefia: Marcos Pefia Rodriguez & Laura Medina Acosta
Published by Republic 75
Global Legal Group Ltd.
59 Tanner Street 13 England & Wales BCL Burton Copeland: Guy Bastable & Shaul Brazil 84
L"l“d"LSEl 3PL, UK 14 Germany WESSING & PARTNER: Prof. Dr. Juergen Wessing & Dr. Heiko Ahlbrecht 92
Tel: +44 20 7367 0720
Fax: +44 20 7407 5255 15 Greece Anagnostopoulos Criminal Law & Litigation: Ilias G. Anagnostopoulos
Email: info@glgroup.co.uk & Jerina (Gerasimoula) Zapanti 98
URL: www.glgroup.co.uk 16 India Kachwaha & Partners: Ashok Sagar & Sumeet Kachwaha 106
GLG Cover Design : : . .
F&F Studio Design 17 Ttaly Studio Legale Pisano: Roberto Pisano 114
GLG Cover Image Source 18 Japan Nishimura & Asahi: Yoshinori Ono & Norimitsu Yamamoto 123
iStockphoto 19 Jersey Baker & Partners: Stephen Baker & Cyril Whelan 134
Printed by 20 Liechtenstein Lampert & Schichle Attorneys at Law Ltd.: Siegbert Lampert &
Ashford Colour Press Ltd Rudolf Schiichle 141
October 2012
Copyright © 2012 21 Luxembourg Turk & Prum avocats a la Cour: Frangois Prum & Anouk Loesch 148
Global Legal Group Ltd. 22 Mexico Portos, Ortiz Larregui y Asociados, S.C.: Jos¢ Manuel Portos Ubierna 156
All rights reserved 23 Nigeria Bloomfield — Advocates and Solicitors: Adekunle Obebe & Dayo Adu 163
No photocopying
24 Portugal Carlos Pinto de Abreu e Associados — Sociedade de Advogados, RL:
ISBN 978-1-908070-39-5 Carlos Pinto de Abreu & Vania Costa Ramos 169
ISSN 2043-9199 . . .
25 Russia Ivanyan and Partners law firm: Vasily Torkanovskiy 178
Stategic Partners q S 82 U7 Y o : : ]
26 Serbia Moravcevi¢ Vojnovi¢ Zdravkovi¢ in cooperation with Schoenherr: Srdana
Petronijevi¢ & Natasa Lalatovi¢ 188
27 Spain PEREZ-LLORCA: Adriana de Buerba Pando & Juan Palomino Segura 195
28 Switzerland Homburger: Flavio Romerio & Roman Richers 203
29 Thailand Tilleke & Gibbins: Michael Ramirez & Amanda Davy 213
30 Turkey ELIG, Attorneys-at-Law: Géneng Giirkaynak & Ceyda Karaoglan 220
. ix 31 USA Skadden, Arps, Slate, Meagher & Flom LLP: Gary DiBianco &
@ g pabom Gary A. Rubin 227

Eﬁn FSC* C011748

Further copies of this book and others in the series can be ordered from the publisher. Please call +44 20 7367 0720

Disclaimer

This publication is for general information purposes only. It does not purport to provide comprehensive full legal or other advice.

Global Legal Group Ltd. and the contributors accept no responsibility for losses that may arise from reliance upon information contained in this publication.
This publication is intended to give an indication of legal issues upon which you may need advice. Full legal advice should be taken from a qualified
professional when dealing with specific situations.

www.ICLG.co.uk



Chapter 29

Thailand

Tilleke & Gibbins

Michael Ramirez

Amanda Davy Wl 4

1.1 What authorities can prosecute business crimes, and are
there different enforcement authorities at the national and
regional levels?

The Office of the Attorney General is an independent organisation
governed by the Constitution of the Kingdom of Thailand. The
Office’s public prosecutors have the power to prosecute all criminal
matters, including business-related crimes. This is the only
organisation with a general criminal enforcement authority on both
a national and regional level. However, some specialised crimes
may involve other enforcement agencies, such as the Department of
Special Investigation (DSI) and the Securities & Exchange
Commission of Thailand (SEC). Section 28 of the Criminal
Procedure Code allows criminal charges to be filed privately by
aggrieved individuals.

the entitled injured person may make a claim for indemnification to
the court hearing the criminal case. This may be done if they have
sustained danger to their life, body, mind, physical freedom,
reputation, or damage to their property as a result of the commission
of an offence by the defendant. Some organisations have the power
to administratively enforce business crimes if the matter is
sufficiently relevant to the organisation’s authority. For example,
the Trade Competition Commission has the power to
administratively enforce against business crimes relating to unfair
competition. Other organisations with such power include the
Revenue Department, in tax cases, and the National Anti-
Corruption Commission, in government-contracting fraud cases.

2.1 How are the criminal courts in Thailand structured? Are
there specialised criminal courts for particular crimes?

1.2 If there are more than one set of enforcement agencies,
please describe how decisions on which body will
investigate and prosecute a matter are made.

The process begins with an investigation by an inquiry official who
collects evidence to establish: (1) the facts relating to the alleged
offence; (2) the identity of the offender; and (3) the guilt of the
offender. Different enforcement agencies will have varying powers
during the investigative period (for example, the DSI has the power
to appoint any related person to join the investigation team and to
request a warrant to access personal information). Then, the inquiry
official forwards the file and opinion to the public prosecutor. The
public prosecutor has the power to independently determine
whether to prosecute or request an additional inquiry into the
matter. The Office of the Attorney General is the only enforcement
agency with the power to criminally prosecute, unless another
agency is given exclusive jurisdiction by statute.

1.3 Is there any civil or administrative enforcement against
business crimes? If so, what agencies enforce the laws
civilly and which crimes do they combat?

The Thai judiciary has a three-tier system, beginning with the
Courts of First Instance, followed by the Court of Appeal, and then
the Supreme Court (Dika). The Criminal First Instance Courts are
divided into District Courts and Provincial Courts. The District
Courts have the power to adjudicate criminal cases where the
maximum punishment by law does not exceed three years’
imprisonment and/or a 60,000 Baht fine, while the Provincial
Courts have unlimited original jurisdiction in all criminal matters
within their own districts. The Intellectual Property and
International Trade court is a specialised court with exclusive
jurisdiction to adjudicate criminal matters involving intellectual

property.

2.2 Is there a right to a jury in business-crime trials?

There is no right to a jury trial in the Thai civil law system. Cases
are adjudicated by judges.

The Office of the Attorney General can also civilly enforce business
crimes on behalf of injured persons. The injured person must have
aright to claim restitution for being deprived by the alleged offence,
or have the power to apply for restitution of property/value in any
of the following cases: theft; robbery; piracy; extortion; cheating
and fraud; criminal appropriation; and receiving stolen property.
Furthermore, in a case where the public prosecutor is the plaintiff,

3.1 Please describe any statutes that are commonly used in
Thailand to prosecute business crimes, including the
elements of the crimes and the requisite mental state of
the accused:

0 Fraud and misrepresentation in connection with sales of
securities

Sections 238 through to 244 of the Securities and Exchange Act
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B.E. 2535 (1992) provide general protection against fraud and
misrepresentation in connection with the sale of securities. Section
238 states that “[no] person having an interest in securities shall
impart any false statement or any other statement with the intention
to mislead any person concerning the facts relating to the financial
condition, the business operation, or the trading prices of securities
of a company”. The alleged offender must have intentionally
misled the victim with the statement. Under Section 296, violators
potentially face a maximum of two years in prison or a fine not
exceeding two times the benefit received, or that should have been
received as a result of the offence; but not less than 500,000 Baht.
0 Accounting fraud

Under Section 39 of the Accounting Act B.E. 2543 (2000), a person
who makes a false entry, alters, or neglects to make an accounting
entry is criminally liable. An offender potentially faces a maximum
of two years in prison and/or maximum fine of 40,000 Baht. If the
offender had a duty to keep accounts, he or she potentially faces a
maximum of three years’ imprisonment and/or a maximum fine of
60,000 Baht. The requisite mens rea can be satisfied by showing
negligence or intent to make, alter, or falsify an accounting entry.

0 Insider trading

Section 241 of the Securities and Exchange Act B.E. 2535 (1992)
provides protection against the use of insider information in the sale
or purchase of securities. The elements in Section 241 require that
no person (directly or indirectly) can purchase or sell securities in
such a way as to take advantage of other persons by using
undisclosed information material to changes in securities prices.
Furthermore, the person must have accessed the information by
virtue of his office or position. Alleged offenders face the same
potential liability as listed in Section 296 (see fraud and
misrepresentation in connection with sales of securities).

0 Embezzlement

Sections 352 and 353 of the Criminal Code of Thailand provide for
general protection against misappropriation. Misappropriation
occurs when possessing a property belonging to another person, or
of which another person is a co-owner, and having a dishonest
intention to convert such property to himself or a third person.
Offenders face possible imprisonment of three years and/or a fine
not exceeding 6,000 Baht. More specifically, Section 3(4) of the
Anti-Money Laundering Act B.E. 2542 (1999) lists embezzlement
offences in its definition of “predicate offences”.

0 Bribery of government officials

Section 144 and 167 of the Criminal Code of Thailand protect
against the bribery of public administration officials and judicial
officials, respectively. The sections require an alleged offender to
induce a government official or judicial official to act, fail to act, or
to delay an act, which is contrary to his or her functions, by giving
or offering to give property or any other benefit. Those who bribe a
government official potentially face a maximum of five years’
imprisonment and/or a maximum fine of 10,000 Baht. Those who
bribe a judicial official potentially face a maximum of seven years’
imprisonment and/or a maximum fine of 14,000 Baht. Government
officials and judicial officials will also face liability for malfeasance
in office under the Criminal Code.

[} Criminal anti-competition

The Trade Competition Act B.E. 2542 (1999) provides general
protections against anti-competitive behaviour by business
operators. The Act protects against both unilateral conduct and
collusion including price fixing, geographic market allocation and
other anti-competitive behaviour. The Competition Commission
monitors and investigates potential anti-competitive behaviour and
refers matters to the Attorney General who may proceed with a
criminal case. The public prosecutor must show substantive

violations of any provision in Sections 25-29 of the Trade
Competition Act.

0 Tax crimes

Under Section 37 of the Tax Revenue Code of Thailand, tax evasion
is a fraudulent crime. Anyone who evades or attempts to evade
payment of the tax and duty by falsehood, fraud, or who knowingly
or wilfully furnishes false information, makes false statements,
gives false answers or produces false evidence to evade taxes is
liable. Tax evaders face sentences of imprisonment ranging from
three months to a maximum of seven years and fines ranging from
2,000 Baht to 200,000 Baht.

0 Government-contracting fraud

The Act Concerning Offences Relating to the Submission of Bids to
Government Agencies B.E. 2542 (1999) is the key statute regarding
government-contracting fraud. The Act has the capability of
punishing either corrupt government officials or wrongful parties.
The Act covers wrongful actions including avoiding fair price
competition through collaboration and depriving other parties from
submitting fair bids.

0 Environmental crimes

The Wildlife Reservation and Protection Act B.E. 2535 (1992)
(WARPA) and the Plant Act B.E. 2535 (1992) implement the
Convention on International Trade in Endangered Species of Wild
Fauna and Flora (CITES) in Thailand to ensure that international
trade of wild animals and plants does not endanger their survival in
the wild. WARPA also covers domestic use of wildlife and provides
various penalties under section 47-56 for those who violate its
provisions, such as through hunting or possessing protected
wildlife. The most severe penalty is a fine of 100,000 Baht and/or
seven years’ imprisonment.

The National Park Act B.E. 2504 (1961) protects and maintains
national parks. It offers a wide range of protection, including
banning people from clearing out the forest or removing the
animals. The most severe penalty for offenders is a five-year
imprisonment and a fine of 200,000 Baht. The National Forest
Reserve Act B.E. 2507 (1964) and Commercial Forest Plantation
Act B.E. 2535 (1992) afford protection to certain trees and provide
forest land management.

The Fishery Act B.E. 2490 (1947) protects aquatic flora and fauna,
as well as their habitats.

0 Campaign-finance/election law

Section 10 of The Organic Act on the Election Commission B.E.
2550 (2007) gives the Election Commission its electoral powers.
This includes the power to control and arrange to hold an election,
as well as the power to revoke the right to vote or to order a new
election. It also grants the Election Commission the power to
regulate campaigns, as well as the behaviour of political parties,
candidates, and voters. Section 43 states that any person who
obstructs the performance of the Election Commission or one of its
subcommittee’s duties faces a possible imprisonment of one year
and fine of 20,000 Baht.

0 Computer crime

The Computer Crime Act B.E. 2550 (2007) provides criminal
liability for computer-related crimes. The Act protects against a
wide variety of computer crimes including: unauthorised access;
preventing access; forging computer data; damaging the computer
data of a third party; etc.

0 Copyright infringement

The Copyright Act B.E. 2537 (1994) provides criminal liability for
copyright infringement. Sections 27 to 31 of the Act provide a list of
copyright infringement offences, but the Act also provides exceptions
for personal use, news-related use, and non-profit research.
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0 Money Laundering

The Anti-Money Laundering Act B.E. 2542 (1999) provides
criminal liability for money laundering. Section 5 of the Act
criminalises transfers or the receipt of transfers for the purpose of
“concealing or disguising the original source or asset”. Under
Section 60 of the Act, an alleged offender potentially faces one to
ten years in prison and/or a fine ranging from 20,000 to 200,000
Baht. The Act established the Anti-Money Laundering Office
(AMLO) which serves as a Financial Intelligence Unit for law
enforcement agencies in Thailand, and investigates the sources and
ownership of illegally obtained wealth.

3.2 Is there liability for inchoate crimes in Thailand? Can a
person be liable for attempting to commit a crime,
whether or not the attempted crime is completed?

Yes, there is liability for inchoate crimes when the commission of
an offence would be likely to cause damage or injury. A person can
be liable for attempt regardless of whether the attempted crime is
completed under Section 80 to 82 of the Criminal Code of Thailand.

5.1 How are enforcement-limitations periods calculated, and
when does a limitations period begin running?

In a criminal case, the enforcement period begins from the date of
the commission of the offence. The limitation periods range from
one year to twenty years; generally the length will depend on the
stated penalty provisions. In the case of a compoundable offence,
the injured person must make a complaint within three months from
the date that the offence and the person responsible for such offence
became, or should have become, known.

5.2 Can crimes occurring outside the limitations period be
prosecuted if they are part of a pattern or practice, or
ongoing conspiracy?

No. The limitations period begins from the date that the offence
and person responsible for such an offence became or should have
become known. Proceedings must be initiated within the specified
limitations period.

5.3 Can the limitations period be tolled? If so, how?

4.1 s there entity liability for criminal offences? If so, under
what circumstances will an employee’s conduct be
imputed to the entity?

Yes, there is entity liability for criminal offences. There are several
corporate criminal liabilities, which deem the managing partners,
president, directors, manager, or person empowered to run the
business of the company to be co-principals in the commission of
the offence, unless it can be proven that they took no part in the
commission of such offence (i.e. acted within the scope of their
authority).

4.2 s there personal liability for managers, officers, and

directors if the entity becomes liable for a crime?

Several corporate criminal liability laws presume that the managing
partners, president, directors, manager, or empowered persons shall
be co-principals in the commission of the offence. If the entity
becomes liable for a crime or the employee acted on his or her
personal behalf, without authority or beyond the scope of his or her
authority, this individual will be personally liable. For example, the
Customs Act B.E. 2649 (1926) states that where the offender is a
juristic person, the managing director, managing partner, or person
responsible for operations shall be liable for the entity unless they
can show the offence was committed without knowledge or
consent, or they acted reasonably in preventing the offence.

4.3 Where there is entity liability and personal liability, do the
authorities have a policy or preference as to when to

pursue an entity, when to pursue an individual, or both?

There is no clearly stated policy. In practice, the authorities
commonly pursue both the entity and the authorised person of such
an entity. In the case of corporate criminal liabilities, the managing
partners, the president, directors, manager, or a person empowered
to run the business of the company are deemed to be a co-principals.
Depending on the particular facts, they may also be pursued for
individual criminal liability.

Proceedings may generally not be tolled. However, if a person
convicted by the final judgment has not yet undergone punishment
or has been convicted but not charged on account of having escaped
before they underwent punishment, and if the convicted person is
not brought to undergo punishment until after the limitation period
has ended, then the limitations period may be tolled. In such
circumstances, the execution of punishment shall be precluded by
prescription, and the punishment shall not be inflicted. The
limitations period ranges from five years to twenty years.

6.1 How are investigations initiated? Are there any rules or
guidelines governing the government’s initiation of any
investigation? If so, please describe them.

In criminal offence cases, initial investigations begin with an
inquiry official, but in compoundable offence cases, the inquiry will
begin when a regular complaint has been made. The inquiry official
can collect any kind of evidence to determine the facts and
circumstances relating to the alleged offence, to ascertain the
offender, and to prove the offender’s guilt.

The Criminal Procedure Code provides the rules and guidelines on
inquiry proceedings. Some acts, such as the Trade Competition Act
provide inquiry powers to a committee or to sub-committees to
investigate the commission of listed offences.

6.2 Do the criminal authorities have formal and/or informal
mechanisms for cooperating with foreign prosecutors? Do
they cooperate with foreign prosecutors?

Yes, law enforcement authorities have both formal and informal
mechanisms for cooperation with foreign law enforcement
authorities, including public prosecutors. Typically, this is by the
concept of reciprocity or through a treaty, such as Treaties of
Mutual Assistance in Criminal Matters with various states including
the United States, the United Kingdom, and China. The Mutual
Assistance in Criminal Matters Act B.E. 2535 (1992) sets the
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framework for cooperation in extraterritorial investigations. A
foreign law enforcement authority may request an authorised local
Thai law enforcement coordinator to take various assistance
actions, including but not limited to the taking of witness
statements, providing documents and evidence out of court, serving
documents, conducting searches or seizures, providing assistance in
locating persons, making requests for forfeiture or seizure of
properties, transferring persons in custody for testimonial purposes,
and initiating criminal proceedings.

7.1  What powers does the government have generally to
gather information when investigating business crimes?

The government has general powers to gather information, issue
written orders, summon witnesses to provide statements, request
documents, and may also enter buildings to examine or seize
documents involved in the commission of the offence. However, a
search warrant must be issued for the seizure of any documents.

Document Gathering:

raid the home or office of an employee to seize documents with a
proper search warrant.

7.5 Under what circumstances can the government demand
that a third person produce documents to the
government, or raid the home or office of a third person
and seize documents?

The government can require any person to produce documents or
raid the home or office of any person and seize documents, with a
search warrant, as part of an investigation.

Questioning of Individuals:

7.6  Under what circumstances can the government demand
that an employee, officer, or director of a company under
investigation submit to questioning? In what forum can
the questioning take place?

The government can demand that an employee, officer, director of
a company, or any other responsible person submit to questioning
in order to ascertain the circumstances of the alleged offence.
However, the questioned person has a constitutional right not to
make self-incriminating statements.

7.2 Under what circumstances can the government demand
that a company under investigation produce documents to
the government, and under what circumstances can the
government raid a company under investigation and seize
documents?

Under the law, competent government officials can issue written
orders or summon persons to provide statements or deliver
documents. Government officials also have the power to seize
documents with a proper search warrant.

7.3  Are there any protections against production or seizure
that the company can assert for any types of documents?
For example, does Thailand recognise any privileges
protecting documents prepared by attorneys or
communications with attorneys? Do Thailand’s labour
laws protect personal documents of employees, even if
located in company files?

Thailand has protection against the production of confidential
documents or facts with regard to professional obligations or duties.
An example would be the privilege protecting documents prepared
by attorneys, the privilege protecting documents of employees, or
any process, design, or other work protected from the public by law.

However, these are not absolute privileges. The court can order the
authority or person requesting privilege to explain the need for the
privilege. Afterwards, the court may decide whether there is a
sufficient basis to refuse the production of documents. If the court
finds that the refusal is groundless, then the court can order a party
to produce such evidence.

7.4  Under what circumstances can the government demand
that a company employee produce documents to the
government, or raid the home or office of an employee
and seize documents?

A government official can demand that a company’s employee
produce documents under the circumstances of an investigation and

7.7  Under what circumstances can the government demand
that a third person submit to questioning? In what forum
can the questioning take place?

The government can demand that a third person submit to
questioning in order to determine the circumstances of the alleged
offence. However, the person has a right not to make self-
incriminating statements; thus if a witness would incriminate
themselves by providing evidence against the alleged offender, they
have a right not to answer certain questions.

7.8 What protections can a person being questioned by the
government assert? Is there a right to refuse to answer
the government’s questions? Is there a right to be
represented by an attorney during questioning?

In a criminal case, a person has the right to legal counsel. During
an inquiry or preliminary examination, a person has a constitutional
right not to make self-incriminating statements. Furthermore, the
questioned person is permitted legal counsel present at this time.
Non-compliance with a criminal investigation is a criminal offence
which is punishable with a fine and/or imprisonment.

8.1 How are criminal cases initiated?

Criminal cases are initiated when an injured person or a person
other than the injured person makes an allegation to the authorities;
this can include taking a claim to the police authorities or directly
to the court. Upon completion of an investigation, an inquiry
official will refer the case file and provide an opinion on whether to
prosecute to the public prosecutor. At this point, the public
prosecutor has independent discretion in deciding whether to
prosecute.
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8.2 Are there any rules or guidelines governing the
government’s decision to charge an entity or individual
with a crime? If so, please describe them.

9.3 Ina criminal trial, who is the arbiter of fact? Who
determines whether the party has satisfied its burden of
proof?

The Regulation of the Office of Attorney General on Criminal
Procedure provides guidelines to aid public prosecutors in the
investigation and execution of a criminal charge. It also provides
guidelines on procedures in the court. For example, it provides
guidelines on the conduct of an additional enquiry and on the
consideration of a non-prosecution order.

8.3 Can a defendant and the government agree to resolve a
criminal investigation through pretrial diversion or an
agreement to defer prosecution? If so, please describe
any rules or guidelines governing whether pretrial
diversion or deferred prosecution are available to dispose
of criminal investigations.

In the Thai legal system, a criminal offence cannot generally be
resolved through pre-trial diversion or an agreement to defer
prosecution. However, the offence may be settled if it is one which
is allowed to be settled, such as in the case of some misdemeanours.
For example, if the public prosecutor issues a prosecution order he
may, in some cases, order an inquiry official to settle the case,
requiring the alleged offender to pay a fine set by the inquiry official.

The judge is the arbiter of facts and determines whether a party has
satisfied its burden of proof.

10.1 Can a person who conspires with or assists another to
commit a crime be liable? If so, what is the nature of the
liability and what are the elements of the offence?

Under Section 83 of the Criminal Code of Thailand, a person can be
liable for conspiring or assisting another with a crime. If a person
is a participant or conspired in the commission of the offence, he or
she is considered a principal and will be subject to the full
punishment for the offence.

11.1

Is it a defence to a criminal charge that the defendant did
not have the requisite intent to commit the crime? If so,
who has the burden of proof with respect to intent?

8.4 In addition to or instead of any criminal disposition to an
investigation, can a defendant be subject to any civil
penalties or remedies? If so, please describe the
circumstances under which civil penalties or remedies are
appropriate.

A defendant can also be subject to civil penalties or remedies. A
public prosecutor may apply for restitution of property or of the
deprived value on behalf of the injured person. The injured person
must have been deprived through an offence of theft, snatching,
robbery, gang-robbery, piracy, extortion, cheating and fraud,
criminal misappropriation, or receiving stolen property. In
addition, in a case where the public prosecutor is the plaintiff, the
entitled injured person may make a claim for indemnification to the
court hearing the criminal case, as a result of having sustained
danger to their life, body, mind, physical freedom, reputation, or
damage to the property as a result of the commission of an offence
by the defendant.

9.1 For each element of the business crimes identified above,
which party has the burden of proof? Which party has the
burden of proof with respect to any affirmative defences?

In general, the burden of proof is on the prosecutor in a criminal
case unless stated otherwise in the law.

9.2 What is the standard of proof that the party with the
burden must satisfy?

The prosecutor has the burden of proof to prove the crime beyond a
reasonable doubt.

Section 59 of the Criminal Code of Thailand requires intent for
criminal liability unless the law provides for negligence or strict
liability. Some acts which impose strict liability on individuals are
the Customs Act B.E. 2649 (1926) and the Liability for Damages
Arising from Unsafe Products Act B.E. 2551 (2008), which
expressly states that all business operators are liable for loss or
damage from unsafe products, regardless of intent. The prosecutor
has the burden of proof to prove intent beyond a reasonable doubt.

11.2 Is it a defence to a criminal charge that the defendant was
ignorant of the law i.e. that he did not know that his
conduct was unlawful? If so, what are the elements of this
defence, and who has the burden of proof with respect to
the defendant’s knowledge of the law?

Under Section 64 of the Criminal Code of Thailand, ignorance of
the law is not an excuse for criminal liability. However, the court
may take it into account and provide lighter punishment.

11.3 Is it a defence to a criminal charge that the defendant was
ignorant of the facts i.e. that he did not know that he had
engaged in conduct that he knew was unlawful? If so,
what are the elements of this defence, and who has the
burden of proof with respect to the defendant’s knowledge
of the facts?

Under Section 62 of the Criminal Code of Thailand, ignorance of
facts may be a defence. If the defendant mistakenly believed a fact
existed, then the defendant may not be guilty, may be exempt from
punishment, or may receive a lighter punishment. However, the
defendant may still be liable if the mistake of fact was due to the
defendant’s negligence.
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12.1 If a person becomes aware that a crime has been
committed, must the person report the crime to the
government? Can the person be liable for failing to report
the crime to the government?

15.1 After the court determines that a defendant is guilty of a
crime, are there any rules or guidelines governing the
court’s imposition of sentence on the defendant? Please
describe the sentencing process.

There is no obligation on a third party to report a crime to the
government and a person will not be liable for failing to report the
crime. However, there is an obligation on people who have a duty
of care to the participants of the crime, such as a guardian of a child
or a courier.

13.1 If a person voluntarily discloses criminal conduct to the
government or cooperates in a government criminal
investigation of the person, can the person request
leniency from the government? If so, what rules or
guidelines govern the government’s ability to offer
leniency in exchange for voluntary disclosures or
cooperation?

The government cannot offer leniency in exchange for voluntary
disclosure of criminal conduct or cooperation. Only the court may
consider reducing the punishment of an offender.

13.2 Describe the extent of cooperation, including the steps
that an entity would take, that is generally required of
entities seeking leniency in Thailand, and describe the
favourable treatment generally received.

The court may consider reducing the punishment of an offender
during the inquiry proceeding, preliminary examination, or during
trial. The court may also consider extenuating circumstances in
determining the punishment if the offender has shown repentance
and has made an effort to minimise the injurious consequences of
the offence, or has given information for the benefit of trial.
However, if the entity is a juristic person, it cannot be liable for
imprisonment, and shall be liable for only a fine.

The judge has independent discretion in sentencing the defendant.
However, the judge must not go beyond the maximum punishment
prescribed in the relevant statutes used in the prosecution.

15.2 Before imposing a sentence on a corporation, must the
court determine whether the sentence satisfies any
elements? If so, please describe those elements.

The court may exercise its discretion in considering and weighing
all the evidence taken, until the court is fully satisfied that an
offence has actually been perpetrated and that the corporation
committed the offence. The court may decide whether it should
reduce the sentence. Furthermore, the entity shall be liable when it
commits an act intentionally, unless the law clearly provides that it
must be liable for an act through negligence or acts committed
unintentionally.

16.1 Is a guilty or a non-guilty verdict appealable by either the
defendant or the government?

Generally, with few exceptions, criminal appeals can be made only
on issues of law. If an appeal is based on an issue of law, both
parties can appeal. Despite the broad right for parties to appeal
criminal judgments, the Criminal Procedure Code of Thailand does
not allow some appeals in cases where the defendant is found guilty
with a small term of imprisonment.

16.2 Is a criminal sentence following a guilty verdict
appealable? If so, which party may appeal?

The guilty party can appeal a criminal sentence. If needed, the
Appellate Court has the power to reduce or quash the criminal
sentence.

14.1 Can a defendant voluntarily decline to contest criminal
charges in exchange for a conviction on reduced charges,
or in exchange for an agreed upon sentence?

The defendant cannot voluntarily decline to contest criminal charges
in exchange for reduced charges or an agreed-upon sentence.

14.2 Please describe any rules or guidelines governing the
government'’s ability to plea bargain with a defendant.
Must any aspects of the plea bargain be approved by the
court?

Once the case begins court proceedings, the government has no
ability to plea bargain with a defendant. During the inquiry
proceeding, the offence may be settled if it is one for which
settlement is possible, such as misdemeanours. If the public
prosecutor issues a prosecution order and sees fit, he may order the
inquiry official to settle the case, and the alleged offender shall pay
a fine set by the inquiry official.

16.3 What is the appellate court’s standard of review?

The Appellate Court will review the summary of the facts or the
points of law relied upon in the appeal. All points of law relied
upon by the parties lodging the appeal must have been raised in the
Court of First Instance. The Appellate Court can consider
additional evidence that it may consider itself or direct the Court of
First Instance to consider if the decision is remanded.

16.4 If the appellate court upholds the appeal, what powers
does it have to remedy any injustice by the trial court?

The Appellate Court can order the Court of First Instance to carry
out a new trial and give a new judgment or order according to the
merits of the case.
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