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Informed Counsel

Debt Recovery Procedures
As bankruptcies become increasingly common      
in Thailand, claimants need to familiarize 
themselves with the strategies and procedures 
available for recovery of debts.

Criminal Bad Check Laws 
Thailand is one of the few jurisdicƟons in the 
world in which issuance of bad checks can result in 
criminal liabiliƟes.

InvenƟon vs Design 
The Thai Supreme Court recently ruled on the 
consequences of seeking improper protecƟon for 
a patent. 

Seizure of Counterfeit Goods
Tilleke & Gibbins and Thai authoriƟes have 
executed a major seizure of counterfeit AMP 
NETCONNECT products.

ReclassificaƟon of CosmeƟcs
New FDA regulaƟons require that all cosmeƟc 
products be reclassified as controlled cosmeƟcs. 

Thai Brands
As Thai brands expand internaƟonally, their 
growth must be guided by well-craŌed IP 
strategies.

EmoƟcon Trademarks
Trademark officials in Thailand and elsewhere  
have allowed the registraƟon of a variety of 
emoƟcon trademarks, despite debate about their 
disƟncƟveness.

Dealing with Shadow Companies
Vietnam has passed new legislaƟon to strengthen 
the rights of IP owners against shadow 
companies, while it remains necessary to rely on 
civil remedies in Thailand. 

Force Majeure Events
Recent events provide a reminder for parƟes to a 
contract to agree on the scope of what consƟtutes 
force majeure.

Jeffrey J. BlaƩ Joins Tilleke & Gibbins
The Technology, MulƟmedia, and Communica-
Ɵons team at Tilleke & Gibbins has been bolstered 
by the addiƟon of Jeffrey J. BlaƩ.

TelecommunicaƟons Update 
The Thai government conƟnues to push forward 
with new regulaƟons for wireless telecommunica-
Ɵons, as spectrum aucƟons lie ahead.
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n Ɵmes of economic recession there is usually an increase in the volume of liƟgaƟon 

cases, as many companies struggle to pay their debts and creditors are oŌen forced 

to pursue civil or bankruptcy claims in an aƩempt to recover payment. Although 

Thailand is not in recession, the number of bankruptcy claims filed and the number of 

court orders for absolute receivership has drasƟcally risen over the last few years. In 

2009, there were 23,975 orders for absolute receivership compared to 9,978 the previ-

ous year, according to staƟsƟcs from the Central Bankruptcy Court. This arƟcle exam-

ines the strategies and procedures available for recovery of debts in Thailand. 

Ini al considera ons

 An important iniƟal consideraƟon is to ensure that any claim is filed within the 

relevant prescripƟon period. PrescripƟon periods vary depending on the type of claim. 

Sending a demand leƩer is not enough—a claim must actually be filed to court within 

the prescripƟon period. If the prescripƟon period has expired, this will be a successful 

defense to a claim. However, if the defendant does not raise the issue of prescripƟon in 

the defense, the civil court cannot dismiss the claim on the ground of prescripƟon. In 

contrast, the Bankruptcy Court will dismiss the bankruptcy peƟƟon if the underlying 

claim is Ɵme barred.

 A demand leƩer should be sent to the debtor prior to commencing court acƟon, as 

this may be enough to produce payment or start a dialogue leading to a negoƟated 

seƩlement, thereby avoiding the costs of liƟgaƟon. In addiƟon, demand leƩers can be 

used to establish a debtor’s insolvency in order to file a bankruptcy peƟƟon. Under 

SecƟon 8 of the Bankruptcy Act, a debtor will be presumed insolvent if the debtor 

receives at least two demand leƩers from a creditor at least 30 days apart and does not 

pay the debt. The threat of a bankruptcy peƟƟon in a demand leƩer may be added 

pressure on the debtor to seƩle the debt. 

 LiƟgaƟon costs relaƟve to the amount of the debt are also a major factor as to 

whether it is worth pursuing a civil claim. Although the court has discreƟon to award 

legal costs to be paid by an unsuccessful party to the successful party, large fee awards 

are not common. The maximum the court can award is 3 percent of the claim amount 

and usually only a small fracƟon of actual costs will be recovered. Therefore, a fee 

esƟmate for the legal costs of represenƟng the creditor in the claim may be important 

to help the creditor determine whether it is cost effecƟve to proceed with a claim.

 The available assets of the defendant against which any judgment may be enforced 

will ulƟmately determine whether a civil claim or bankruptcy peƟƟon is the appropriate 

acƟon to take, or whether to take any acƟon at all. If there are liƩle or no available 

assets against which to enforce a judgment, it is unlikely to be worth incurring liƟgaƟon 

costs in obtaining judgment if that judgment cannot ulƟmately be realized. Equally if 

there are some assets, but the creditor is aware that there are several other creditors 

of the debtor, it may be important to act quickly to try to obtain a judgment and enforce 

it against available assets before a bankruptcy peƟƟon is filed by another creditor. How-

ever, another factor may be wriƟng off bad debts for tax benefits, which requires the 

filing of a claim to the court.   

ConƟnued on page 2    
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 In a bankruptcy, all creditors will share in the available 
assets and no priority is given to the peƟƟoning creditor or 
to judgment creditors if they are not secured creditors. A 
civil judgment may assist in proving the debt to the official 
receiver in any bankruptcy, but if the creditor has sufficient 
evidence to establish the debt, it is not likely to be worth 
the costs of obtaining a civil judgment first simply to prove 
the debt. If a court grants an order for absolute receiver-
ship in bankruptcy proceedings, all other court proceed-
ings will cease, and the creditors must file debt repayment 
applicaƟons in the bankruptcy proceedings. Therefore, a 
check should be made as to whether any bankruptcy 
peƟƟon has already been filed to the court in respect of 
the debtor, as it may be advisable to wait and file a debt 
repayment applicaƟon in the bankruptcy rather than 
unnecessarily incur the costs of a civil claim if the debtor’s 
bankruptcy is imminent.

Civil proceedings

 Civil proceedings are commenced by filing a complaint 
and request for summons to the relevant court of first 
instance with the court filing fee. The court officer will 
aƩempt to serve the summons on the defendant. Depend-
ing on the means of service, the defendant has 15 to 30 
days from the date of service 
to file an answer to the 
complaint. Frequently the 
court grants one or two 
extensions of Ɵme upon a 
request by the defendant 
giving reasons for the need 
for an extension. 
 If the defense is filed 
within the specified deadlines, the court will schedule a 
hearing for the seƩlement of the issues in dispute and 
scheduling of trial hearings. The court may try to mediate 
between the parƟes and may schedule one or more 
mediaƟon hearings prior to the commencement of the 
trial hearings.
 Disclosure of documents is limited and the parƟes may 
aƩach any documents they wish to rely on to the 
complaint. Any addiƟonal documents must be listed and 
the list of evidence and witnesses must be submiƩed to 
the court and copied to the opposing party seven days 
before the first trial hearing. Either party can subpoena 
documents they know to be in existence from the other 
party or third parƟes. The parƟes will each have the oppor-
tunity to present their witnesses and documentary 
evidence at the hearings and to cross-examine the other 
party’s witnesses. 

 At the conclusion of the trial hearings, the lawyer may 

request permission to file a wriƩen closing statement to 

summarize the law and evidence in support of its case. The 

court will set a deadline for submission of closing state-

ments. If no request for wriƩen statements is made, the 

court will decide the case on the basis of the complaint, 

defense and trial hearings. The court will schedule a 

judgment hearing at which the judgment will be read.

 Once a judgment is obtained, if the defendant fails to 

pay in accordance with the judgment, the claimant must 

file a request for enforcement to the ExecuƟon Officer. It is 

the claimant’s responsibility to idenƟfy the defendant’s 

assets for the ExecuƟon Officer to aƩach. The aƩached 
assets will then be sold at aucƟon.
 
Bankruptcy proceedings

 Under SecƟon 9 of the Bankruptcy Act, a creditor may 
only file a bankruptcy peƟƟon against a defendant where:

1. The debtor is insolvent;
2. The debtor is indebted to one or more creditors in  
 an amount of at least THB 1 million for individual  
 debtors or THB 2 million for jurisƟc person debtors;  
 and
3. The debts may be determined in a definite amount  
 whether due for payment immediately or in the  
 future.

 SecƟon 8 deals with the events which will lead to a 
presumpƟon of insolvency, one of which, as menƟoned 
above, is that the debtor receives at least two demand 
leƩers from a creditor at least 30 days apart and does not 
pay the debt.

 The proceedings are commenced by the creditor filing 

a bankruptcy peƟƟon to the Bankruptcy Court with the 

appropriate court fee and at least THB 5,000 in respect of 

security for costs (the court may order that addiƟonal 

security is deposited in its discreƟon). The court will fix a 

date for the hearing. At the hearing, the creditor must 

prove that the elements of SecƟon 9 are all saƟsfied. If the 

court finds the facts are 

proved, it will issue an 

order for absolute 

receivership. If the facts 

are not proved, or the 

debtor can prove his 

ability to pay the debt    

in full, the court will 
dismiss the peƟƟon.

 If an order for absolute receivership is issued, the court 

will appoint an official receiver, who must publish the 

order in the Government GazeƩe. All creditors must 

submit a debt repayment applicaƟon within two months of 

the date of the order for absolute receivership (the period 

may be extended by up to two months for creditors resid-

ing outside the Kingdom). In accordance with SecƟon 31 of 

the Bankruptcy Act, the official receiver will call the first 

creditors’ meeƟng at which any proposal for composiƟon 

submiƩed by the debtor will be considered by the credi-

tors. If the proposal is rejected, the official receiver will 

gather the debtor’s assets and will call a meeƟng of all 

creditors to discuss management of the debtor’s assets 

and repayment of debts to the creditors. If the creditors 

resolve to ask the court to adjudge the debtor bankrupt, or 

no resoluƟon is passed or the creditors do not aƩend the 

meeƟng, the court will adjudge the debtor bankrupt and 

the official receiver is then empowered to manage the 

debtor’s assets and distribute them to the creditors.

 In conclusion, it is apparent that knowledge of a 

debtor’s assets can be crucial in determining the success or 

otherwise of civil proceedings. Those creditors who have 

carried out some form of due diligence regarding the 

assets of those with whom they intend to do business will 

be in a beƩer posiƟon if they later default on payment. 

Creditors who cannot idenƟfy any assets of a debtor may 

have to rely on bankruptcy proceedings instead, provided 

they can prove the insolvency of the debtor.
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