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MUSIC PIRACY: PERSISTENT
CHALLENGES, POTENTIAL SOLUTIONS

by Carlos Natera 

On January 1, 2008, EMI Thailand, 
the local subsidiary of one of the four 
largest music labels along with SONY-
BMG, Warner, and Universal, closed its 
CD and DVD manufacturing operation in 
Thailand. This is not good news for the 
music entertainment industry in 
Thailand, as not only does it reflect a 
drastic change of lifestyle of music con-
sumers, but it also demonstrates that 
copyright piracy remains a major prob-
lem. EMI reported dramatic sales reduc-
tions because it could not compete with 
the low prices of pirated CDs and DVDs. 

The International Intellectual Prop-
erty Alliance (IIPA) says that around 20 
local Thai independent labels were 
forced out of business in 2006. Is 
Thailand going to witness more closures 
in the music industry and become 
known as another major hub for music 
piracy? 

The IIPA estimates that in Thailand, 
50% of music sold in 2007 was pirated, 
with an estimated loss of US$21.7 
million. The group is calling for 
Thailand to remain on the Priority 
Watch List for continuing to inade-
quately protect copyright and other 
intellectual property rights. 

Sophisticated crime networks are 
now behind today s music piracy. The 
syndicates hire young salespersons, 19- 
or 20-year-olds, or even children and  

disabled persons, who might not be 
prosecuted to the full extent of the law 
or on whom the public will take pity and 
buy their goods. In addition, the syndi-
cates hire spotters  whose job is to look 
out for police coming to conduct inspec-
tions or raids. The spotters even have 
photographs of people involved in the 
copyright industry. 

A serious consequence of this prob-
lem could be that investment in devel-
oping artists would be eroded and the 
Thai music industry would suffer. Piracy 
is not a victimless crime. The singer or 
musician whose work is stolen is a 
victim; the Thai software engineer 
whose work is copied without recom-
pense loses his livelihood. What 
rightfully belongs to the singer/musician 
and the engineer goes into the pockets of 
organized crime. Other employees of 
music companies also suffer if their com-
pany goes out of business, as a number 
already have.  Thai customers need to 
know that the major cost of IP theft is 
not to the big international brand 
owners but to the country s economy, its 
employment, its reputation, and its 
future.

Effectively responding to these 
challenges is not easy, but it is most 
certainly essential. The 2008 Special 301 
Report for Thailand by the IIPA com-
mends the Thai government for the

increasingly active role played by 
enforcement authorities in the past year. 
In 2007, millions of pirated CDs and 
DVDs were seized, but millions more 
continue to plague the local market. The 
IIPA therefore encourages the govern-
ment to continue its efforts in this regard. 
Stringent enforcement of copyright by 
the government, in coordination with IP 
owners, represents the single most 
important long-term solution to music 
piracy. 

Thailand must also finalize the 
approval of an important proposed 
amendment to the copyright law. The 
draft bill creates a new regulatory 
regime to deal with the collection of 
royalties on copyrighted work in the 
domestic music industry, an area which 
is prone to confusion and exploitation 
under the existing legislation. 

Thailand also needs to modernize 
its copyright laws with modern 
enforcement provisions and join the 
World Intellectual Property Organi-
zation (WIPO), the World Copyright 
Treaty (WCT), and the World Per-
formance and Phonograms Treaty 
(WPPT) and abide by their rules.

PRODUCT LIABILITY (from page 2) 

product liability case is broader than 
those available in traditional tort or con-
tract claims.  Claimable damages under 
the Act consist of two components, 
namely, (1) damages for wrongful act as 
provided in the Civil and Commercial 
Code, and (2) two additional categories of 
damages available under the Act.  The Act 
specifically provides that in addition to 
compensation for a wrongful act pursuant 
to the Civil and Commercial Code, the 
court adjudicating product liability actions 
may also award compensation for mental
damages (e.g., anguish, agony, anxiety, 
fright, grief, humiliation) as a result of 
damage to body, health, or sanitation of
the injured party.  In addition, the court

may award punitive damages on top of 
the actual damages granted.  The court 
has the authority to award punitive 
damages if it can be shown that that the 
defendant produced, imported, or sold 
the product despite being aware that it 
was defective or was unaware that the 
product was defective due to gross 
negligence, or became aware of its defect 
after production, importation, or sale, 
but failed to take proper action to 
prevent such damage, such as by failing 
to act in recalling a defective product.  In 
such case, the court may award punitive 
damages in an amount the court may 
deem appropriate, but no greater than 
twice the amount of the actual damages.  

Considering the new law’s scope of 
application and the enhanced damages 

provision, it is strongly recommended 
that IP owners and licensees take neces-
sary precautions to prepare for imple-
mentation of the Act, as well as to pro-
tect themselves against potential claims 
of liability.  For example, measures 
should be taken now to review and 
reevaluate quality control processes and 
product design.  In addition, IP owners 
should ensure that warning information 
is clear and comprehensive and includes 
notice of all risks involved in the use of 
the product in order to provide consum-
ers with reasonable notice.  Finally, and 
of additional importance, it is recom-
mended that operators consider and 
evaluate the need for product liability 
insurance with their insurance 
providers.
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