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Exclusivity under the Trade Competition Law

| . By Khun Yingyong Karnchanapayap from Tilleke & Gibbins International Ltd.

he Trade Competition Act (TCA) seeks

to maintain a fair and open market by
prohibiting business operators from
exerting influence through unfair trade
practices. One such unfair trade practice
addressed by the TCA is exclusivity. The
TCA's prohibitions on exclusivity apply both
in cases of market dominant operators
(Section 25) and in cases when two or more
nondominant operators collaborate to
conduct unfair market practices (Section 27).

For market dominant operators, Section 25
contains broad language which implicitly
prohibits exclusivity as a form of unfair
interference. In contrast, Section 27
expressly identifies and prohibits certain
forms of exclusive agreements, including
“geographical exclusivity” [Sections 27 (5)
and (6)], “customer exclusivity” [Section 27
(5)], “supplier exclusivity” [Section 27 (6], and
“products/services exclusivity”

[Section 27(9)].

Although the above exclusivity
arrangements are prohibited under the TCA,
the TCA does allow business operators to
have such arrangements when it is
necessary for business, by submitting an
application for special permission to the
Trade Competition Committee.

There is a practical problem, however, with
enforcement of the TCA when foreign
operators without a presence in Thailand
enter into exclusive agreements with
domestic operators. In such circumstances,
the Trade Competition Committee can only
ask for the foreign operator’s cooperation to
stop such unfair practices. While,
theoretically, the Thai operator is jointly
liable for any breach of law, there is little
benefit in prosecuting them, as they would
likely be the party adversely affected by
such anticompetitive agreements.

Even while technically such exclusivity

provisions may be unlawful and
unenforceable, Thai operators will normally
submit to them in order to avoid losing a
bid to renew a franchise or distributorship
agreement at the end of its term.
Nevertheless, in the event that such
exclusivity term is challenged, such terms
may not be enforceable in full effect; and
even when such agreements contain foreign
choice of law provisions, restrictions under
the TCA cannot be circumvented as they
would likely be regarded as matters of
public order and good morals.
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