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Repetition of Copyright Royalty
Collection in Sound Recordings
and Musical Work

In dealing with copyright in music,
questions frequently arise regarding
the scope of limitations on the rights
of songwriters and record companies.
Specifically, how can we differentiate
between the rights of songwriters and
those of record companies? And what
is the extent of their rights to seek ben-
efit from the copyrighted music? The
Thai Copyright Act simply prescribes
the copyright proprietor's exclusive
right to reproduce, modify, disseminate,
license, etc. While this seems rela-
tively straightforward, it does not ad-
dress the question of how to deal with a
copyrighted work that contains another
copyrighted work. For instance, a sound
recording or audiovisual work may con-
tain a musical work within it. Would the
law allow the royalty fee to be collected
twice, by both the record company and
the songwriter? In Mr Tawechai Chari-
yaeam-udom v. Mr Chalearmpon Mal-
akam, the Central Intellectual Property
and International Trade Court of Thai-
land (IP&IT Court) furnished an answer
and explanation of how to delimit these
rights.

The defendant in this case was the
composer of lyrics and rhythms —a mu-
sical work. He licensed to the plaintiff
the right to produce a sound recording
and an audiovisual work based upon
the plaintiff's musical work for distri-
bution to the public. The plaintiff ap-
pointed Copyright Music Co to collect
the royalty fee for dissemination of the
music recorded onto the medium, while
the defendant similarly appointed CTP
Publishing Co to collect the royalty fee
for dissemination of the musical work
created by him.

Prior to the lawsuit, a substitute act-
ing on behalf of CTP Publishing, op-
erating in conjunction with the police,
raided four karaoke operators that
were displaying the audiovisual work
produced by the plaintiff. These opera-
tors had obtained licenses from Copy-
right Music. The raids sparked a lawsuit
in which the plaintiff claimed that such
act of the defendant caused damage
to the plaintiff because the plaintiff was
unable to exercise his rights in dissemi-
nating the copyrighted music. On the
basis of the existing license, the plaintiff
consequently requested the IP&IT Court

to pronounce that the plaintiff was the
exclusive proprietor of the copyrighted
music and to force the defendant to
refrain from interfering with the plaintiff
in the distribution and dissemination of
the copyrighted music.

In rendering its decision, the IP&IT
Court first determined that it was neces-
sary to draw a distinction between the
rights of the different copyright owners:
“With regard to the copyright in relation
to music, it is necessary to set apart the
rights of the proprietor of a copyrighted
musical work (the creator of lyrics and
rhythms) and the rights of a sound re-
cording producer (who produces sound
recording with the consent of the propri-
etor of the musical work)."

To distinguish between these rights,
the Court reviewed the licensing agree-
ment by which the plaintiff was recog-
nised to possess the right to produce
sound recording and audiovisual works,
and to further distribute, advertise, and
disseminate them. The IP&IT Court
therefore acknowledged that whereas
the defendant was the creator of the
lyrics and rhythms and remained the
proprietor of the copyrighted musical
works, the plaintiff was separately the
proprietor of the copyrighted sound
recording and audiovisual works. The
plaintiff had the right to benefit from the
disputed sound recording and audiovi-
sual work, as well as the right to impede
or license the right to disseminate the
copyrighted sound recording and au-
diovisual works produced by him.

It is undeniable that the copyright
owner of a musical work has the right
to exclude others from communicating
his work to the public under the Copy-
right Act of Thailand. The Act, however,
does not make clear whether such right
still remains over the sound recording
and audiovisual work media produced
by those who obtain license from him.
The IP&IT Court held that since the
copyright owner had already benefited
from the royalty given by the plaintiff,
who was the producer of the sound
recording and audiovisual work, the
defendant's right to control his musical
work subsisting in the sound recording
and audiovisual work medium no longer
existed. Consequently, the defendant
cannot claim his right as the proprietor
of the copyrighted musical work to col-
lect royalty fee. Allowing such claim in
this given circumstance would result in
repetition of royalty collection.

In its decision, the IP&IT Court or-
dered the defendant or its representative to
refrain from interfering with the plaintiff's
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dissemination of the disputed sound re-
cording and audiovisual work. Howev-
er, the court could not declare that the
plaintiff was the exclusive proprietor of
the copyrighted musical works because
the plaintiff ' was ‘merely the copyright
proprietor of the sound recording and
audiovisual work.

The judgment of the IP&IT Court ap-
propriately interpreted the copyright law
and ruled that the repetition of royalty
collection in musical work and sound
recording is not permissible. However,
the court's order forbidding the defen-
dant’s action may be beyond the scope
of the Thai procedural law. The defen-
dant did not breach the licensing con-
tract, infringe any right of the plaintiff, or
prevent the plaintiff from disseminating
the sound recording and audiovisual
works; the defendant merely exercised
his perceived rights. It therefore could
be argued that the legal issue on wheth-
er the songwriter has the right to collect
the royalty of his musical work should
instead be considered in the context of
the dispute between the songwriter and
the karaoke operator.
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