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yheri governments contract for
\ a / products and services, they
enter into what is commonly
known as ‘procurement” contracts.
‘Normally, regulations are enacted to ;
ensure that such contracts are entered .
‘into fairly and transparenitly, Thailand .
has such aprocurementlawentitled .
the Regulatioh of the Office of the Prime
Minister on Procurement (1992). '
Asthesearecontractswith: .~~~
governments, the question will arise as
towhat can beexpected when thereis -.
achange of government, How can
.companies best deal with changesin -
government and what effects can such
changes have on ptocurement contracts?
Thailand's PTT Exploration and
Production Plc (PTTEP) has succeeded
inbidding on anexploration and
productmn sharing agreement (EPSA).
in Bahrain, After five years of negotiations
‘between PTTEP and the Bahraini
government, therewasa changeof
governments both in Thailand and
Bahrain. Arveview of this conitract's history
isaperfect studyin theissues thatmay =
arise with procurement contracts in the
‘face of changing laws and governments.
In 2003, the Bahrain Petroleum
Company (Bapco) issued anotice of
public tender under the auspices of the
Bahrain Ministry of Oil to 15 international
oil companies to seek bids for petroleum
exploration in Bahrain’s offshore Blocks
1,2 and 3. This was followed by a formal
notice by the ministry, which restated
the terms and expressly offered the
fo]lowing
“Whether your companymlght be
interested in entering into a Technical
Evaluation Ag'reem ent under which
existing seismic datawould be
reprocessed and interpreted in return -
for the right of first negotiationwith
regard to pne or more or part of these
Three Blocks, ora ‘promote licence’
whereby you may select an exclusive
area within Bahrain's offshore area to-
study all available datafor a limited
period with the right to roli overintoa
PSA orataxand royalty on agreed terms.”
When none of the international oil
companies made a bid, H.H, Sheikh
Salman bin Khalifa Al-Khalifa, then the -
vice-chairman of Bapco, made exhaustive
efforts to meet with the oil companies
and create interest in Bahrain's offer.

' S_tate'pToCurementc:hallenges

When government players changeé, businesses could encounter -
new rules and both sides could end up disadvantaged

Owing o these efforts, P’I'I‘EBaccepted
the invitation and offer of Bapco and '

" the ministry. A technical evaluation . »’
agreement (TEA) was exécuted bétween

the parties in May 2005. The TEAwas in
the form of a first option, giving PTTEP
theright to evaluate Blocks 1 and 2 and

“move to enter into an EPSA to explore
_and develop the petroleum.
During the course of the bidding and

PTTEP's one-year evaluation, Bahrain

saw several changes in government. First, -
-asignificant amendinentto the - -
constitution was enacted, revising the

makeup of the Bahrain government. A -
new government agency was also created
named the Natlonal Oil & Gas Authority
(NOGA) to oversee Bapco,

When PTTEP completed its evaluation
and sought to enter into an EPSA for
Blocks 1 and 2 under its right of first

© negotiation, NOGA interceded and

blocked Bapcoe from doing so. Utilising

" its new authority, NOGA’s chairman -

directed that anew bidding round be

initiated under the Bahrain Government |

Tender Law that dealt with government
procurement contracts. Bapco, through
its newly appointed Chairman H.H.
Sheikh Salman, objected to'the NOGA
chairman’s implicit breach of the
dgreement with PTTEP.

Under Thailaw, while government
procurement and bidding is controlied
by the Regulation on Procurement,
petroleumn exploration and production
itself is governed by the Petroleum Act.
Thailand’s regulatio'n onprocurement
islimited to* purchase” “service” and

“employment’ agreements. EPSAsare -

legally treated as “‘concessions”’, which
differentiate them from eithera

“purchase”, “service” or “employment”’
agreement.

Forthis reason, the Energy Ministry
(through the Department of Mineral
Fuels) issues announcements for bids
following their own internal bidding’
procedures. The Bahrain Government
Tender Law similarly did not apply to
EPSAs or petroleurn concessions.

Notwithstanding, Bahrain’s NOGA
chairman (who also acts as Bahrain’s
Tender Board Chairmarn} directed that

‘anew publictender be started in 2007.

Thatsecond public tender has since
been completed, and PTTEP was again’
successfuldsbidder,

PTTEP and B_ahrai'n both'suffered a
three-year delayas aresultof there-
biddingwhich, by thetime ofits .
conclusion, resulted in a decreased offer
from PTTEP than had been originally

. obtained following the original efforts '

of Bapco and its chairman H.H. Sheikh
Salman, Whilé Thailand’s government
also sawamilitary coup during the course
of these events, this had no effecton
PTTEP and its dealings with Bahrain .

_ during the entire process.

Govemment proctirement agreements
can be arisky proposition for contractors
in the face of government change, owing
primarily tothe fact that there is little
control orinfluence a party may have to
ensure that contract terms are duly

‘recognised and enforced following the -

government change. Even the strongest
procuremnent contract will normally
provide for adjudication under the laws
andinthe jurisdictinn ofthe foreign
government,

Unless such forelgn jurisdictionhas -
astrongand independent adjudicating
body, they are likely to be influenced in,
favour of their own government. One
potential solution s to provide for
arbitration in a neutral jurisdiction with
enforcement against collateral (e.g. bank
letters of credit) that cannot be affected
by any government change.

However, even where itis possible to
litigate a breach of a procurement
agreementand obtainafairand .
enforceable judgment, few such cases-
are initiated. Contractors fear that even
ifsuccessful, they willhurt their
relationship with the government and

suffer repercussions in the future through

lost opportunities.

However, any government will lose
credibility ifit fails to uphold the contract
terms entered into under its predecessors
{and asa result, obtainless valuable

"‘bidsin its tenders of procurement

contracts, as was the case with NOGA’s’
rebidding in Bahrain). This economic

_ principle will normally keep governmerits

honest in theirdealings with contractors,
desplte government change.

Written by Jehn Fotladls, Consultant,
Commaercial Department, Tillake & Gibbins
Triternational Ltd. Please send comments to
Marllyn Tinnakul at .
marilyn.t@tillakeandgibbins.com.
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