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“The world is getting flat”, as the title of an international
besiseller by Thomas Friedman says. According to intellectual
rights protection expert Edward J. Kelly, these days even
small companios located in far away places can find a global
market just by having a good idea, the right partner and a
comect sitrategy. APFl Thalland was honored to have a
chance to speak with Mr. Edward J. Kelly, Partner and Chief
Client Relationships Officer of Tiileke & Gibbins International
Co., Lid., a Thal firm which provides legal advice and services
for companies seeking to obtain IP assels registration Iﬁ
Thailand and in overseas markets., Mr. Kelly shares his views

and knowledge on Intellectual Property {IP) registration

" applying to the food industry and how to reap benefits from

IP when it comes to brand protection strategy in the
marketplace.

Protecting INtellectual
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a Wise Move in
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Mr. Edward J. Kelly, Partner and Chief Client Relationships Officer
of Tilleke & Gibbins International Co., Ltd.,

Understanding the 3 Basic Categories in IP
Rights: Copyright, Patent and Trademark
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Understanding the 3 Basic Categories in IP
Rights: Copyright, Patent and Trademark

Mr. Kelly started off the interview by explaining the legal
differences between copyright, trademark and patent.
“Copyright and patent are like two sides of a coin. Copyright
is the broadest right, it essentially protects expressions which
can come in many forms such as in spoken words, in
drawings, in music, in movies, in books. It is basically the
protection of expression of the original idea. The key words
are “expression™ and “ariginal”. It has to be an original
expression of an idea. Copyright does not protect the idea
itself, instead it protects the expression of the idea.

Patent protects the idea itself, and not necessarily the
expression of the idea. Patents protect ideas that are
invented or that advance the state of the art and that are
useful in some way. In the food processing industry, the
original idea may be a new way to process or preserve food
or a recipe. You can also patent your design of a product, its
packaging. the unique method or production process. As a
food processing company, if you have invented a new
processing method that no one else has ever thought of, you
should be able to patent it. If you decide to sell your
business later, this patent will make your business more
valuable. Unfortunately, Thailand is not yet a member of a
treaty called the Patent Cooperation Treaty or PCT. The PCT
is an agreement among countries to make it easier for
members to file patents in many countries around the world,
So, Thai inventors have a lot more difficult time getting patent
protection in other countries than foreign inventors.”

Trademark is a form of IP registration that tells a
customer where a product came from. Trademark is any kind
of sign, symbol, line, device, name, signature, group of colors,
or any combination of these that you put on your package, or
on your product to show to customers that this product
belongs to you. A trademark communicates to customers
without the need to say anything verbally or in writing that
there is a certain level of quality and reputation associated
with that brand, creating enormous value.

How Can IP Protection Create Value for Food
Industry Practitioners

Mr. Kelly explained the necessity to protect IP rights through
registration. “In terms of IP rights, counterfeiting and other
forms of uﬁfair competition are the primary business risks for
food export businesses. Once your product becomes popular,
everyone wants to copy it. You have to first understand that
you have rights to protect. So. if you are selling into Australia,
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Patents protect ideas
that are invented or that
advance the state of the
art and that are useful in
some way.
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How Can IP Protection Create
Value for Food Industry
Practitioners
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Japan or USA, it is important to
registar your those
countries. If you don't register your
trademark, very often your rghts to
protect your brand, your image, and
your reputation are limited or restricted,
it is not always practical or cost-

trademark in

effective to file for registration in every
country that you sell your products. For
resource-limited companies, instead,
salect those countries that are your
major markets. Generally, it's not that
expensive. It's not difficult. It's not tlime-
consuming. It's a fairly straightforward
administrative process.

However, in some developed
Gountries like Japan and the US, it can

be expensive and time consuming. So if .
you engage in international trade and

funding is an issue, you can get your
distribution partner to pay for the
patent or trademark registration. Your
contract with a partner should say that '
even If your partner pays for the
registration of an IP right, the IP right
still belongs to you. In many countries,
it's usually the first company that files
for trademark registration that will own
the rights. If your partner companies in
foreign countries file the application first
without your kndwledge. even though
it's a fraud, it can be very difficult to
unwind that. So, you need to choose
your pariner carefully and be sure to
get documentation of any flling that 5
affects your rights.” o

Mr. Kelly told us about real life case
examples of IP cases that “are seen all .
the time. For example, there are cases
involving imitatlon and copying of the "
famous Thai instant noodles —*Mama®”, .
In Japan, some foreign companies have
tried to ugse a package that looks like a
Mama package. Because Mama® is |
also a very popular product in Japan.*ﬂ
people are very attracted to any -
product that looks llke it may have
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Build Your Brand Asset to

Compete on the Global Stage
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some relationship with or endorsement from the famous
Mama® brand . At the other side of the wortd, Mr. Kelly
continued, “there was a Californian company owned by a
Mexican family. They were trying to sell thelr Mexican chili
sauce, but didn't have any success. They saw the popularity
of 5 Racha chilli sauce so they copied the hottle, the
design. They copied the trademark and they called it 'Sn
Racha’. Later, the real owners of the Sri Racha brand had to
take action to protect its rights in California and to stop the
company from copying the brand.

We've seen everything copied from soy sauce to MSG
counterfeils. We see Johnnie Walker whisky as well as
Bacardi being counterfeited or imitated. I've also seen
unauthorized imitations or counterfeits of Carlsberg heer. So,
when a company finds out someone Is copying them like
this, in Thailand it's a criminal offense, and also something
that can be the subject to a civil lawsuit. It's a very serious
crime under the Thai law.

Build Your Brand Asset to

Compete on the Giobal Stage

To grow big. a company needs 1o look beyond the horders of
Thailand and think about foreign possibilities and cultural
implications when developing a brand or a product, advised
Mr. Kelly. “Most tocal SMEs companies think only of the Thai
market when they should also consider how their brand will
be perceived in foreign markets. Is it easy to pronounce? Is
it something that can be read by foreigners? Is it something
that will attract foreign customers? Branding is very important
to all food companies whether or not they export their
products. People want to be swe that any kind of product
that they are going to put into their bodies has been tested
for safety and is of the highest quality. Therefcre, to develop
a brand is to establish your reputation in the market for
quality. People know good quality when :1hey see an
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when they see an established
brand or trademark.
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established brand or trademark. That's
why people lock for Rolex or Louls
Vuitton or Mercedes Benz because
those brands represent the highest
quallty. In the food processing
industry, you would want to establish
your brand in the same way.”

An Interesting consideration is that,
“it's important that you come up with a
trademark that Is very unique and
distinctive. Do not use trademarks that
only describe the kind of goods that .
you sell. For example, you should not
use the word ‘duran’ in the trademark -
of your processed durian product. It is
better to develop a distinctive name or
logo that does not automatically link to
durian. The more unique of the more
distinctive the brand is, the easier It is
to protect; whergas, the more
descriptive the trademark is, the harder
One of the best
examples Is Tiffany. Tiffany is famous
worldwide for jewslry but the name
does not contain any word describing
the jewalry product ltself.”

Before saying goodbye, Mr. Kelly
added “the growing popularity of Thai
food * worldwide presents a great
opportunity for Thai food producers to
strike gold overseas. Thai businesses in
the fogid industry have {o be aware that : :
they are sitting on a potenttal goldmine. -
The Thai food industry is going global -
as part of the government's “Kitchen of
the World" strategy, but you have to
protect your rights first. If you don't
put a fence up to protect the door to
the goidmine, people will keep coming
In and taking the gold. You've got to
put a fence up to block people from
coming in and stealing the gold. That
fence is strongest through branding
and protection of IP rights through
registration.” MR APFI THAILAND

it is to protect.
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