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‘Paranoia’ curtailing

needed legal refo

IP infringement
hurting I'T sector

DON SAMBANDARAKSA

hailand needs intellectual prop-

I crty laws, education and invest-

ment promotion ifitis to nurture

a scli-suflicient I'T sector, according to

Ldward Madden, director of the Intel-

lectual Property Departiment at law firm
Tilleke and Gibbins.

If one of the three are missing, he
said, the industry will fall over.

Lxcessive amounts of [P inlringement
have dramatically affected the
image of Thailand as a place
todo business in the software
sector, he warned.

Madden, who often works
closely with the Department
of Intellectual Property, says
today Thailand is suffering
from paranoia, in particular
thatintellectual property rights
arc a set of rules to protect
foreign interests. He feels this
paranoia is curtailing much
needed reform of Thailand’s
legal infrastructure.

“I'aditionally the law has always
played catch-up with technology. Tech-
nology develops and the laws scurries to
catchup,” he explained. “Countries that
succeed are those that have vision and
enact laws that are not entirely reactive
— technology neutral laws that are de-
signed to attract new innovation rather
than defining a box or vessel that will
stifle future innovation.”

Today, Thai copyright law, patentlaw
and trade secretlaw are relatively modern
and haveachieved the minimum require-
ments of TRIPS (Trade-Related aspects
ol Intellectual Property rightSy but the
problem lies with enforcement.

“People who see 1P crime as a viable
way to conduct a livelihood now see
‘Thailand as a base where they can operate
without fear,” he said.

While this may seem trivial, in many
of the raids he has conducted, the sofltware
pirates have links to overseas organised
crime that deal in everything from drugs
to human trafficking.

The other problem is that in Thailand,
copyrightinfringement cases need to be

Madden

taken through the police, and often police

officers understand neither technology
nor law. When a casé does get to count,

the glacial speed often means that any -

compensation s fiveyearsdowntheline,
which in the software: mdustry is too
late. .

Madden also pointed out how the para-
noia regarding reverse cngmeeung, con- -
ventions that'would be required in the
Thai-US FTA are ill-founded.

T oday with an absence of any reverse-
engineering legislation, mthcrth«m bung
free, Thai compamcs attempting anyre-
verse . engineering ;of softwaré. could’

Mdddm agr (md wnth ()lhus Lhat the 1

Data Privacy law needs to be, passed for -
Thailand to be trusted in the internatiohal

BPO community. More importaitly, the, |

EU has a list-of safe harbour countries -

that have .adequate data privacy laws |

-and it is only- legdl to transinit personal
* data to countries which are on this list of
dcsugndted safe countries.

Attorney Noppramart™  Tham:

, nmtu‘ldddydm who has a special interest

-in 1T laws, said that Thailand should as'
apriority pass and enforce the Computer.
Crinje law. Currently, computer crimes
.are very difficult to prosecute as Thai

arguably violate copyrlght law, which - hwdefmcsnurusmn asenleringa build:

baswally COVETS: copying, dissefindtion: *
- v and modification of IP; This ' as physxcallylemovmg something. Data:

is because the code is not only,
‘modified but copied from stor-"
_’age to memory.

“specifically allows for reverse
engineering where intero-
perability is needed.
Through the late 80s and
90s, countries such as the US,
Europe and Japan gradually
relaxed theit stance that soft-’
ware patents were bad. In the
70s, software was viewed only as a math-
ematical algorithin, rather than an in-
novation, and therefore conventional wis-
domsaid that one cannot patent software
asitis simply math. Today, most countries
have realised that software is a form

innovation and that it should be judged-

as to its innovative value, not whether it
is software or not.

Thailand, however, is in the 21st cen-
tury —still deciding whether to ban soft-
ware patents or not. This decision, Mad-
den points out, was made by most other
countries two decades ago.

“Singapore saw this, and they removed
their ban on software patents,” he said,

“and loday bmg,apm(, is becoming a
leader in IT and in other knowledge-
based mdusmcs such as pharmaceut-
icals.”

Today, Thailand is on the US Trade
Department’s “301 list” of countries with

IPRenforcement problems and has been

“The law in the United States -
.today, on the other hand,.

-ingorother formofreal estate, and theft

-theft does not require physical entry and
leaves the-original data intact. Fhus 1 s
nellhex intrusion nor theft.

She also questioned why lhc g,overn- p

ment felt it necessary to isSue a’ royal
decree to regulate the Certiticate' Au-+|
thorities, an act that would be very rigid
and hard to change later, Rather, a simple
Ministerial Order would have been more
appropriate.and more flexible.

“Today, the only agency that uses a
CA is customs, and it uses a foreign CA.
The industry is still debating if we really
need a national root CA. Until that is
decided, the government should not set
anything in stone,” she said.

Noppramartalso criticised the National
Telecommunications Commission for
failing to make decisions and lead the
industry. For instance, on the matter of
interconnection and access charges the
NTC preferred not to get involved and

instead threw the problem back at the |

concession parties Lo sort out themselves
in the courts.

Asked what we have done right she |

named Nectec as a success story. “Nec-
tec’s legal division is the only place you
canapproach and ask for the big picture
regarding Thai I'f' law. Iis the past, if you
wanted to know about a law, you had to
go to each individual Ministry.”

She also voiced concern about the
universal access law, one of the five cyber-
laws drafted by Nectec almost a decade -
ago and which has now disappeared off

for the past 10 years. If things, getworse,. .. the, ;,adgr She explained that this law .

it can trigger trade sanctions. Madden
explained that 301 comes into play all
the time in trade negotiations for access
to the US market for Thai companies.

was:a-vesult of ‘the 1997 constitution.
Wlthout the 1997 constitution, it re-

mains unclear whether the current draft

can pass on its own merits.
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