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‘Creditors’claims
in bankruptcy actions

he continuous risein oil prices
l over the past two yearshas reached

anunprecedentedievel. The
reason forsuch asharprise isthesource
of much debate. However, what ls clear
Is the devastating effect high oil pices
are having on the performance of many
businesses inThailand. The records of
the Justice Court Office reveal that the
number of bankruptcy cases and cases
of dishonoured chequeshas steadily
increased over the same two-year period.
This has aknock-on effect throughout
the economy as other businesses suffer
asaresultofthe fallure of these bapkrupt
businesses to pay their debis. In this
article weoutline thé procedure for
makingaclaim for debt repayment in
bankrupicy proceedings.

Under the'Thai Bankruptey Act, a
creditor can file a bankruptey case against
adebtorwhen all of the {ollowing
conditions are met:

1. Thedebtor isinsolvent,

2. The debtoris a natural person who
isindebted to one or several plalntiff
creditors in an amount ofnot less than
onemillionbaht or the debtorjs ajuristic
personwho isindebted to one orseveral
plaintiff creditors in an amount of not
less thantwo million baht.

3, Thesaid debt can be determined
inadefinite amount, irrespective of
whetherthe debt is due for payment
immediately orat afuture date,

Insolvency can be proven inseveral
ways, One method for the creditorto
establish the debtor’s insolvencyisto
send two demand letters atleast 30 days
apart, Ifthe debtor does not pay the
debt following receipt, insolvency s
established.

" Onreceiptofthe petition, the Court
will schedule a hearing to consider the
facts. If the Court {inds that the above
conditions are met, it will issue an order
forabsolute receivership against the
debtor. By this order, the debtoris no
longer permitted to operate hisor her
business and is prohibited from doing

any actrelating to his or herassets unless .

such actisapproved by the Court or the
official receiver.

The Court will appoint an official
recelver of the bankrupt estate, who has
the power and responsibility to:

1. Manage and dispose of the assets
ofthe debtor, or do any necessary actto
complete any pending business of the
debtor,

2, Collectand recelve money and
assets belonging to the debtor, or which
the debtoris entitled to receive from
others.

3. Compromise, cometo asettlement,
flleactions, or defend actions, relating
to the assets of the debtor.

Therefore, the debtor must hand over

all of the assets, company seals,
accountingledgers, and documents

- relating to his or her assets and business

1o therecelver.

Oncethe Courtissues an absolute
receivership order, the officlal receiver
must publish such order in the
Government Gazetteandin at leasi une
daily newspaper. All creditors, including
the plaintiff creditor in the bankruptcy
case, must submit an application for
debt repayment to the officlal receiver
within two months of the date of the
order for absolute recelvership, For
creditors residing outside of Thailand,
the official receiver is entitled to extend
the period for submission of the
applicationfor debt repayment by
another two months,

- Forelgn creditors must also meet the
following conditions to be entitled to
claimdebt repayment:

1. They mnust prove thatcceditors in
Thailand are similarly entitled to claim
for payment of debis in bankruptcy
proceedings under the laws, and before -
the courts, of their own country, which

“ isknown asreciprocity.

2. Theymustaddress whetherand to
whatextent they have the right to receive

. thedebtor's assets that arelocated

outside of Thailand and they must agree
thatthese assets will be pooled with the
debtor’ assetsin Thatland for distribution
toall creditors, '

Ifany foreign creditor cannot establish
the reciprocity principle, the official |
recefver and the court will not allow
that foreign creditor to recelve ashare
of the assets {rom the debtor in Thailand
{Supreme Court Precedent Case No.
1310/1960},

Inthecaseof Hong Kong, al(l)ough
therels no law clearly stating thata
foreign creditor cansubmitan
application for debl repayment in Hong
Kong, ifacreditor from HongKong can
prove to theThal official recelver that
thereis no law prohibiting a foreign
creditor from submitting such
application in Hong Kong, the Thai
officlal receiver and the Thai Court will
allowthe Hong Kong creditor to submit
anapplication for debt repayment in

-Thailand {Supreme Court Precedent Case

No. 1473/1960).

As Thalland fs acivil law country,
Supreme Court precedentsare not
bindingbut theyare persuasive, and
Thai courts arelikely to follow the past
rulings of the Supreme Court,
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