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Since the adoption of the Law on Intellectual Property in 2005, most experts have acknowledged that Vietnam’s
intellectual property regime generally complies with the requirement of TRIPS. However, enforcement mechanisms in
the countrv have remained weak. in the last few months, Vietnam has issued new legislation. which is expected to
improve the country’s intellectual praperty law entorcement regime. These new regulations are summarised befow.

i. New criminal penaity guidelines

Zr Fzoruary 28, 2C0B. mier-Minstena. Sircular Ne.

D1 TAEMLDTC-WKSNETS-ECA-ETF vas oirTy 35uec ov The
Suoreme Peopie's Court, Sunreme Peopie’s Frocuracy,
Ministry of Pubiic Sscunty and Ministry of Justica *Circular
No, 01" Cireuiar Mo. 01 proviges detaiied guidetines for
“ANGHNG crminal inlsdeciual Sronaerty cases.

Circuiar No. 21 aefings thresnoias or determining whether
Nirngements are considered “sencus”, “iery Sencus’ or
"agpecialy serous” under the relevant Cnminal Code
orovisions on niefectual propenty crimes. Vietnam reportedly
o1ans 1o revise the reievant articies of the Criminal Code to
more clearly provide for the imposition of cnminar penalties in
ntedectual property cases. Accordingly, some authonties have
stated that Circuiar No. 01 is a temporary reguiation that has
been put in piace untl the Criminal Code can be amended.

The thresholds for determining criminal culpability are clearly
stated in Circular No. 01, For example, under Circular No., 01,
Tor copyright infingement, 1f there are sufficient other siements
to constiuts & crime, any cne of the following ‘evels of
iwdringement is considersd 1o have caused “especially senous
conseguences”, and may aiso result in imprisonment far the
infringer of six months to three years:

a. Having a commercizl scale and objective, and having
received profits of VND100,000,000 {approx. USE6,060)
or higher;

k. Causing material damage to the holder of the copyrigits
or related rights of YND450,000,000 (approx. UsS$27,
270) or higher (including darmage caused by infringernent
of copyrights or refated rights and damage that the holder
of the copyrights or related rights incurs as expenses for
the rectification of the consequences caused by the
infringing action);

O

. Infringing goods having a value of YNDS00,000,000
(approx. US$30,300} or more.

Cireular Na, 01 alse sets forth threshaids far infringements of
industrial property, with relatively similar values of infringing
goods and profits used ta determine the thresholds.

. Increased administrative nenaities

Zn Aoni 2. 2008, the Staraing Commitize o the Nalcra
Assemeiv 20ccted the Crdinagnce Amencang arc
Suppigmenting a Nurnber of Artic:es 51 the Oraginance on
Administrative Penaities (the *Amended Aaminrstrative Penarties
Tirdinance™. Under the Amended Administraiive Penaities
Zriinance. e maximum adminstrative fine “or niringing
nigdeciual Droparty Aghts was rased rom NDZ00 midicn
‘approx. USE12,700) up to WNDSCO miilion ‘aporex.
1US$30.300). The new penaities wil anter nto affect an Agust
7. 2008, ang it is expecied that the new penatigs will provide a
greater deterrent effect than the former penaities, which were
100 low.

Il. New border enforcement reguiations

On March 31, 2008, the Director General of the Caneral
Department of Customs ("GDC") issued Decision No.
F16/Q0-TCHQ Pramutgating the Reguiations an the Recsaipt of
Requests to Monitor Exparted and tmported Goods in Respect
to Intellectual Property (the *Customs Monitoring Regulations™.
The Customs Monitoring Regulaticns provide forms and
ingfructions for rights holders to request customs authorites to
rmenitor imported and exported goods for inteilectual property
infringements, including copyright. trademark and patent
infringement.

Requests for customs monitoring may be submitted to the
GDC for cases refated to the jurisdiction of two or more
provincial or municipal level Customs Bureaus. Provincial ana
municipal level Customs Departments may receive Requests
for focal customs manitering within their jurisdiction.

Two types of reguests can be filed under the Customs
Monitoring Regulations, including:

1. Requests for general monitoring of goods for violations of
the rights hotders intallectual praperty ngits (valid for
one-year, and renewable); andg

2. Reguests to cease 2ustoms clearance procedures for
specific shiprments.

Redquests far general monitaring will be handied within 30 days
of recaipt by customs authorities, and requests for the
cessation of custorns ciearance procedures for specific
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shipmenis will be handied by customs authorities within 24
working hours from receipt.

1V. Guidelines on civil cases regarding 1P
infringement

Cn Aprii 3, 2008, Inter-Ministenai Circular No.
02/2008/TTLT-TANDTC-VKSNDTO-BYHTTRDL-BKHACN-BTP
Providing Guidelines on a Number of Articles of the Law in the
Resoiurion of Disputes on Intellectual Property in the Peopie’s
Court was jointly issued oy the Suprems People's Court,
Suprerme Feopie's Procuracy, Minisiry of Culure, Sports &
Tournsm, Ministry of Science & Technoiogy and Ministry of
Jagtica MCircwar Ne, 227, Clrocwar No, 02 orovides aetalied
suideiines ragarding procedures and 2vidence for Ldges ©
soserve N hanakng cvii cases reidated o niglleciUal property
dsputes. Circwar No. 02 a1s0 sontaing provisions regarding the
appication of varous resgvant Yetnamese aws. For exampig. f
ar ‘ssue s not previcen for uncer the Law on nisdectual
Sroperty, nerine S Tooe snan aoow. Scdlicraly, Circuar
NG, 32 ZCrIang SrovISions ononew e reconciie confictng

i TeTwWESN Y ETnamess aw and irterraticnal or
ares .5ucr 235 g Jnitsa Sawes - Setnam Siatsra
Sreant. NS ICATENS Many Srovisions on

CTENECIURI CIOCSTY MONLS Crolestion.

9]

'nregard 1o wedl-known tracaemaris, Section J1.2.1 of Circular
~Ne. 22 affims the fight of heiders of weil-known trademarks 1o
sUe icr ninngement Ny einam. N Cases N wnich theair
Tademark is net regisiereg n Yietnamn, Jetaied provis.ons on
Jamages cacuation and niuncticns are 450 set forth under
Sircuiar No. 22, and are discussed further tewow.

A. Damages

Aggrieved nghts hoiders may obtain relief in the form of
compensation for:

1. Spirtuai {i.e. reputational) damages;

2. Property losses;

3. Reduced income and profits;

4. Losses for busingss oppartunities; and

5. Reasonable expenseas to prevent or rectify damage.,

Additionally, aggrieved rights hoiders can also recover
reasonable attormey’s fees.

B. Injunctive relief

Under Circular Mo, 02, a rights holder may request the
application of emergency measures (such as ssizura of
evidence, freezing of bank accounts, etc.) upon the fling of a
sivil lawsuit or after filing a civii lawsuit. When filed together with
a civil lawsuit, the complaint must contain all information
reguired for a civil suit under Article 164 of the Civil Proceaure
Caode.

Emergency measures may be requested in the following cases:

1. There is a danger that irreparable damage may occur to
the rights hoider; or

2. Infringing goods or evidence may be dispersed or
destroyed.

C. Inter-agency co-operation

Circular No. 02 contains a number of provisions that allow the
court to co-operata with other agencies in resoiving intellectuai
property cases, including, most notably:

1. The court may see the opinion of cutside agencies on
issues which require specialisation in intellectual property.
Specifically, the court is empowered to seek opinions
from the following agencies:

3 Copyright Office of Vietnam;

3 Nationa: Office of intelectual Proerty;

3 | ocal Departments of Cuture and Information;

3 Loca Departments of Science and Technoiogy: and
3 Yietnam Internet Cantre.

2. Ifthe court deems that a case may constitute a criminai
act, the court shall transter the raievant files o the
Pegple’s Procuracy 1 determine whether 1o handle the
case crminatly.

V. Conclusion

The icregoing ©gIsiative CVRICLMSNIS SNou.d NelD 3irsngthen

& sricrecamenT regime 1S eInam. —owsver, The auinenties

MocUd Corsger = numear o7 Aacditoral 3iegs. nouang:
aised Nietecieg Cronerty Tourt, 20
“hat rescursas can ce focused or cuiiding Le 3 sireng

l2am of sxpert 2nd SXCarencsa LGceE!

%2

. mplement an expedient and efficient system of seaking
3earcn orders and cnminal warranis. whicn is necessary
Z gicp 2nd handle meilectia oroperty Trmes Lefore
WICENCa Can 8 destoved:

[

. Adopt measures {0 moose ISP fapility 1o combat sning
piracy; ana

4. impese secondary liabiiity in respect of those wno

knowingly rent space 1o businesses dealing in counterfeit

oroducts.

Most importantly, authonties need to impose, in actual
practice, the stiffer administrative penaities and the cnminal
penalties provided for under the new legisiation mentionad
above, so that the enforcement regime truly deters
infringement.
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