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TRADE COMPETITION ACT:
APPLICATION AND PITFALLS

he Trade Competition Act (TCA)

appliesto all enterprises and

business activities in Thailand, with

certain enurnerated exceptions,
such as state enterprises, co-operatives,
agricultural and co-operative groups and
government agencies, Ifyouare a
business operator in Thailand, especially
amarket-dominant one, the TCA govems
how youdo business.

The TCAregulates abuse of
dominance, anti-competitive
agreements, unfair trade practices and
interference with consumer purchases
from foreign suppliers. Upon passage
of a ministerial notification setting review
thresholds, the TCA will also aliow for
thereview of mergers by the Trade
Competition Commission {TCC}. This
article will focus primarily on two areas

" of concern for commercial entities -
abuse of dominance; and anti-
competitive agreements.

In a previous column, we wrote about
determining market dominance under
the TCA. In brief, the TCC has defined
market dominance as having a greater
than 50% market share in the previous
year or being one of the top three |
producers with a total market share of
atleast75%in the previous yearand, in
cither case, having atleastone billion
bahtin turnover. Thereis an exception
to both the turnover and market share
thresholds for small entities thatare
inadvertently caught by the provision.
Inthe previous column, we discussed
issuesrelevant {o determiningone’s
market.

Businesses operators should consider
whether they have marketdominance
inany particular market, fa mergeris
contemplated, it is also important to
consider this question regarding the
potential merger partner as well as the

" merged entity. Note that the law does
not make market dominance egal, but
rather imposes additionai obligations
on those business operators that
dominate the market,

Among other actions, amarket-
dominant business operator is prohibited
from (1) unreasonably setting or
maintaining purchasing or selling prices;
{2) unreasonably imposing certain

restrictions on other business operators -

with whom it does business; (3}
suspending, reducing or restricting
services, production, purchases,
distribution, deliveries orimports without
justifiable cause; {4} destroying or
damaging goodsin order to reduce the
quantity below market demand; and (5}
interfering in the business operations
of others without justifiabie cause.
Although these are significant and broad
restrictions, itis important to note that
meost are phrased in terms oftaking
action either unreasonably or without
justifiable cause.

Itis not only those dominating the
market that must concern themselves
with the TCA. Regardless of market
dominance, all busihesses governed by
the TCA are prohibited from contracting
with other business operators to forma
monopoly or otherwise reduce or restrict
competition.
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The TCA describes a number of
examples of agreements that would be
considered formation of a monopoly or
otherwise involve reducing or resiricting
competition, These include agreements
that (1) set sales prices or restrict sales
volumes; (2) set buying prices or restrict
purchase volumes; (3 provide for market
doeminance or control; (4) provide for
bidrigging; (5) restrict distribution by
geographic area or by customer lists; (G}
restrict customner purchases by
geographical area or vendor lists; (7)
restrict manufacturing, purchasing or
distribution such that quantity would
fall below market demand; (8) reduce
quality; (9) appoint exclusive distributors;
or {10} set conditions or procedures in
connection with purcbase or distribution
to provide for uniforin or agreed
practices.

Inconsidering whether a particular
agreement is against the law and
depending upon the particular offence,
the TCCmayapply a “‘rule ofreason”
analysis in which it considers the
agreement and its effect on the market;
ora"perse"” conceptin which the TCC
will review only the agreement. In certain
circumstances, a business may apply
forand be granted advance permission
from the'TCC to enter into certain
categories of otherwise restricted
agreements,

Businesses should heed all applicable
provisions of the TCA, as viclations may
resultin civillitigation. Those alleging
injury including business competitors
may bringsuit against an alleged
transgressor. The TCA also provides some
capacity for the Consumner Protection
Commission to bring action on behalf
of consumers as well as for consumer
groups to bring action en behalf of their
members,

Inaddition, a primary function of the
TCCis toreceive complaints about
potential violations of the TCA. Since
the TCAwas enacted in 1999, there have -
heen 76 complaints, with their number
varying from year to year, If a complaint
isfiled, the TCC may investigate and
order the errant company to undertake
remedial action. If a violator does not
follow the TCC’s order, the ¢ase may be
referred to a public prosecutor.

From time to titoe, public discourse

- turns to revamping the TCA. Evenif

such reforms do not cometo pass for
some time, the current Act contains a
number of compliance requirements to
which business operators should give
their careful attention.
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